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Introduction

The grand jurv is one o¢f the oldest institutions of
2nclo-American civilization, with & history of cver nine
hundred years, from the origins of the common law to the

practice of summoning a body of
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citizens to investigate crime and to bring formal charges

against an accused preceded even the development of trial

by jury.

the grand jury's broad investigatorial tpowsrs are particularl

necessary to combat the phenomena of increasingly complex

organized and white collar crime, others point to alleged



abuses of thsse investigatorial powers, and urge that they
are inconsistent with modern concepts ©of proper governmental

present structure and functien. It is in this context cf an

for change can bhast be evaluated.

Although the crigins of the grand jury ars semewnat
chscure, historians azre generelly agreed that the grand jury
began as an investigatory tool for the crcocwn. 1/ The

development of the grand jury is usually traced from th
Assize of Clarendon, proclaimed by Henry IT in 11466, which
reguired periodic gatherings of twelve citizens from sach
"hundred" and four from each "vill" who were sworn on oath
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to tell what they knsew of crimes commlitted in the vicinizty.

From this early accusatory body evolved the institution
historically celabrated as the protector of the accused
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unfeasible. Thus, grand jurors gradually assumad the roles
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of hearing witnesses and investigating chaxges laid before

§

them by cothers. In the case of accusations made by outsiders,

or "indictments,” the jurcrs hezard only witnesses zgainst the
accused, and returned the indictment as "a *true bHill" or "neot
a true bill," depending upon whe r a majority was convincad

e grounds for triai. The jurors, howeaver, never
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"oresentments,” based upon their own knowledge. While 1t 1is

unclear when the grand jury first used compulsory procass £o
secure the attendancs ¢f witnesses in aid oi its funcitions, the

principle that testimony was a dut
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he protectivs role of the grand jury was, in some raspect
& natural outgrowth of vesting the accusatorizal and investigati

bt

functicons of the criminal justice system in a body of ordinary

citizeans. 2as eatTlv A3 fne Trnrirsentnh centnrv. leacisl=+ion
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could be held to answer £or treason oY

factor in sgtaznlishing the independence OX the
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instituticon, for grand jurors could not pe reguired to divulge

to anyonsg, incliuding the courts, the evidence upon whnich they
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had acted oY refused to ach. - BY +he end of the sevent

T+ was against this cackground that +he £ifth amendment

to our Constitution was adopted, guaranteeind that "no pEerson

From the outset, the American grand Jury was viewed &5
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Supreme Court has noted, "both the ingulsiterial functicn
Sf the grand 3 znd the compulsicn of witnessesn ware
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function, the grand jury was incorpora
justice system in Zts historic dual role of inguisiter and

protector, role which hes led it o be described a3 a

¥

sword and a shiesld.

The present federal grand jury retains many of the

characteristic features ¢f its English predecessors, ocrsrating

in secrecy 28 an ex parte accusatcry znd investicative body,
free from the rules of svidance wnich apply at trial. Under

Rule 6§ of the Federal Rules of Criminal Procsdurs, grand

yrin
in

as long as eighteen months. The size of the grand jury

§4]

fixed at not less than 1§ por more than 22 members:; 3/ £

P

affirmative vote of twelve members is necessary to return an

indictment. &/ In order to preserve the secrscvy of grand

jury proceedings, onlv the attorney for the government, the

witness, a reporter, and an interpreter 1f necessary, may be



themselves may be present during voting or deliberations. 35/

embcdiment of its protective function, the grand Jjury is

charged with returning indictments only upon a2 determination
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inguisition, the scope of whose inguiries is not to be limite

propriety or forecasts of the probab
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1ts dual functions unimpeced bj e eVIdenitlary and procecuy
PR - = T T A = R S =7 U g/ .
reguLricoionsg applicapis TC & Criminas Trliadl. G/ No one msav

potential defendant or any other person., The breadth of ifs
powers has besn comnsistently reaffirmed by the Supreme Court

-

in decisions holding that the grand jury is not restricted tc
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Current Issues Concerning the Grand Jury
that tEe grand Jjury has histeorically pe

stigétive ané protective function doss

wer the cuestion of whether i1ts functien

erformed by SOTE

and jurv's broad

2n understanding
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could ke perfcrmed more effectively by 2 train
than by & group of lavmen. Eis criticisms

merits of the Enclish crand

long debate on the
in its abolition inm 1933.
Although early state

Constitution, guarantse
without indictment by a

carried over to

initizted a

jury, culminzating

requirement of & grand Jjury indictment was not extended to the
states by the fourteenth amendment, therehy freeing the ciates
to develop alternative meang cf initiating criminal charges. 27/

While no state has
than half presently regulire grand
der permit charces to be brought

-
il

mztion,



All of

baefore

to interchangeably as proposals to abolish the grand Jjury. The
!

guestions which they raise, however, are gulite distincik, arnd

"reguire separate consideration.

Any proposal to abolish the institution of the grand jury,
for example, must be analyzed not conly in terms of whether the

but also in terms of where its investigative powers wou then
be lodged. In this analysis, the Znclish experience provides no
ready answers, for the circumstances surrounding the abolition of

By the nineteenth century, the investigetive powers of the Englis

grand jury had fallen into disuse, and appear o have devrelvad



instituticn’s formal abelition. In EZngland, indictments ars
presently returned following a magistrate's determinaticn of

where else these povers might appropriately reside is at least
as important as that of how charges would be ilnitiated. The

English system of vesting these powers in various administrazive

agencies would seem to be far less workable in our own much

There are, of coursze, other possible approaches. It has
heen suggested that the grand jury's powers coulid
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Viewed sclely in terms of its investigatory

function, there would seem te be little reason for

ct

ng the grand jury, and to be some doubt

oo

abolish
as to whether this role should be transferred to

ancther body. The arguments for abolishing the

lezst its mandatory role, are mors substantial,
however. In the vast majority cf indlctments

has been performed entirely by the law eniorcement

fficers and prosecutors, and the grand juryis role



=

ST 8

33/

A

tad

D

lay

-

it

potential &

-
or

to the need

ey

il

r, and

t the

(LR

e

i

I




|
[
[64]
i

charge must nonetheless be considered, particularly
in view of the more stringent reguirements tha

will socn be impcsed as a result cf the passace
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orecess eXUend,
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an actual failure to protect the rights of the
accused., In the ordinary case, the grand jurors
are the only individuals, apart from the prosecutor
determining whether prcbable cause exists to hold
the accused for trizl. Except for the ten-da
rule noted zbove, an indicted de
.
entitled to a preliminary hearing. Some contend

that the low incidence of juror-prosecutor

disagreement indicatesz that the ¢rand jury does not
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to do so. Unlike the magistrate who conducts a

untrained in the law, and must rely upon instructicns

received from the court and the prosecuter. The

ther hand, is an
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of the accused, are, howaver, two faz

Only recently, the Supreme Court has ruled that,

while the Constitution requires a judicizl

be made at an eX parte hearing after presentatlon
" ; \ o & mi .
of only the prosscutor's evidence, 35/ Thus, the

can be adeguatelv determined in a non-advarsarial

.
. Moragver, Lthe

Samemy !
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supposed advantage of the magistraite's legal



iz sufficisnt evidances to hold the accused o

answer 1s hampered by a lack of legzal training,

when the far more important descision of whether the
evidence conclusively estzblishes guilt is itsell
left to laymen, Finally, evidence thet grand

juries seldcom disagree with prosecutors must be
cconsidered in light of the potentially small area
for disagreesment. By far the vast mejority of caszsas
voted upon by the jurors involve little 1f any room

convicted

Jjury evalus
suspicicn,
who is char

L e
L4

weak and

iurors!

conside

ide court data discloses, an overwhelm
defendents admit their guilt, and 2
number of those who go to trigl are
Unlike earlier times when the grand
ted charges groundsd cnly on rumor or
today there exists a public prosecutor
gad with screening cut the petently
ivolous cases before they reach the ¢r
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that there are grounds to hold him to answer.

In addition, grand juries oftentimes serve a role

mere determinaticon of probable cause., On occasion,
a prosecutor may be uncertain of a trial jury's

possible reaction to the testimony of the witnesses

is viewed as Iraudulent activity or merely sharp
business éealing. In each of thess instances,

although the evidence may ke legally sul

}.}.

ndict, the grand jury can serve the additiona

function of providing some indicaticn of whether a



gimilarly constituted trial Hdury would be disposed
ot oy =

to convict, and thereby can cause the prosecutor
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to a particular case that has so aroused the

prosecute or ncet to prosecute will be highly
controversial, While the referral of such & c<ase
to the grand jury is somgtimesrviewed as an evasion
of responsibility by the prosecutor, such action
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times very necsssar

of prosecuticns in states which have mace the

many cases, the indictment is still used for reasons



Moreover, even the arguments whether the grand

jury’'s action should remain mandatory in all felony
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of the federal government, and it can provide them
with an increased understanding of the criminal
laws and of the cperation of the criminal process.
In several areas, assoclations have been formed
by former grand jurors, both to aid those newly

called for jury service and to assist law enforcement
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among the mcst outspoken cpponents of the aboliticn

of the grand jury, and their very existencs

undercuts the claim that grand jurcrs are mere doclle

"rubber stamps.” Finally, it should be remembered
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promoting active participation by all members

inability of onlv a few members to attend could

prevent assembling a gquorum. Moreover, reducing
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the sgize of the grand jury would r

of c¢itizens exposed to the criminzal process, and,

these potential disadvantages are neither inevitable
nor entirely cne-sided. Although a2 smaller jury



decrease both the number of citizens who must absent

themselves from employment or other activities during

of Criminal Procedure, does, therefore, merit serious

consideration. The Judicial Conference is presentlsy
=

considering a propcsal to reduce the size of grand

juries t¢ & minimum of nine and a maximum of fifteen
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of two-thirds of the
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members, with the concurrenc

members required for indictment.
Other prcposals have been aimed at increzasing the
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routinely be appointed to easgsist grand Jurors upon their
request. That the grand jury possesses, and necessarily

undamental independencs with regard to the prosecu-

tor and the exescutive branch, is a proposition beyond dispute.



As one court has statad: 3%/

While the g¢rand jury

of our court system,

traditional functions

independence which 1is
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In considering what steps may be necessary o

maintain and safeguard this traditicna
however, one must be careful to distingulsh between
those matters which reflect encroachments upon tie
independence of the grand jury and those which simply

reflect necessary cooperation between the prosecutor

and the grand jurors in fulfilling their related
functicns in the criminal justice system. Thus,

although in guestioning witnesses before the grand
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knowledge of the facts of the case to ald in 1ts



orderly presentaticon. Although it might be &
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desirable practice to inform grand jurors of all

vote upon the issuance of each subpocena would

add tc its independence. Cextainly such 2
requirement would have the detrimental effect of
preventirg the prosecutor from scheduling witnesses
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in advancs of a grand jury ssssion; in some d
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been vested in the grand

the prosscutorial function rests sclely with the
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executive branch, In all probability such authcrizaticn
would violate the separation of powsrs mandated

by the Constituticon. EBguzlly important, however,

mental misconduct. Historically, several successiul



special prosecutors. Examples of the use of

is appeointed in response to & specific demonstrated
or perceived need for outside interventicon. One

desired effect of such an appointment is to assure

public cenfidence that miseonduct in office is no

more immune from prosecution than any other form
of corruption.
But such appointment of special prosecutors

.8 been the rare exception and not thes rule.
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In the overwhelming majority of cases, thers is rno

reason why the government cannot or will not

=
Hh

investigate the misdesds of its officers. Indeed,
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if public confidence in the integrity of government

is to be maintained, that the regulzr machinerv
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in the law concerning the due Dprocsss
rights accorded to suspects and defendants. The reguirement
of so-called "Miranda warnings,” the right to appointmenit of

counsel, and the exclusionary rule, to 1list but a few of these

by

- -] . - = = 5 e 1 4
significant developments, have sharply Zfocused attention upon

the guestion of what is to bhe considered appropriate govern-

This, in turn, has caused some attention to be directed to
the plenary investigative powers of the grand jury, and has

led some to guestion whether these powers are inconsistent

whether nodern concepts of due process reguirse & reassessment
of the rights zaccorded to grand jury witnesses.
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An exeminaticn of the Supreme Ccourt's holding in Miranda



and some of the difficulties which are immediately encountersd

in attempting to apply to the grand jury concepts of proce-

measurses -- that have come 0 be known as "Mirandsz

warnings."” The Miranda decision was properly recognized as =a

be reguired in the grand jury ccntext, however, reguires more

answer. He may claim his £ifth amendment privileges zgainst

T . 2 . g = y _ - =
CO"lDdlSC-Z'? seill-Incriminatlicn as a2 reason feor refusing to SISWEL,

but may do so only if it is "evident

ct

he cuestion, in the setting in which it is asked, that =

responsive answer to the guesticn or an explanation of why it
cannct be answerad might be dangerous becauss injurious dis-
closure could result.” 42/ Even where he invokes the privilage,
he may nonetheless be compelled to respond, under pain of a

-

contempt citaticn, if grantsed immunity against the use, or



jury room.
The guestion of whether the Constitution reguires that

putative defendants" called as grand jury witnesses be ad-

an opinicon concluding that Miran




licy, if not constitutional law. These guestions,
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the issues inwvolved are related but nonetheless distinct.

the reole of the fifth zmendment in cgrand jury proceedings,
Or more acourately, whether 5 witness called hefors the grand

jury shculd be granted rights to refuse to respeond to its

inguiry beyond these accorded by the fifth amendment privilege.

4a - . (ORI I [ En el - T e T N
C base, e Priviiegs Sdaingc COmDULiscyy selli-ilngrimanation
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embodies a fundamentel principle of government-citizen relations

mouth.
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fracitionally, the fifth amendment orivilege has had two

component parts: the right of any witness te claim potential

e

self-incriminatioco

as a ground for refusing to answer a particular



question, and the right of a defendant at trial not to he

called to testify. Apart from the richt of a defendant not

The "broad power to compel residsnts to testify in court or
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cazlled to appear Zefors the grand jury is analogous to that
of the suspect held for custodial interrcgation. Eut
fundamental distinctions exist. Most basically, the suspect,

unlike the grand jury witness, is involved in a procsss which
has begun to focus upon the gquestion of his guilt or innocence
of & particudar cifense. &Any guestioning of the suspect is

irected largely toward securin 115 nfession to th rime,
directed largel O g h confession to the crim
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In sharp ccnt

incommunicade in pclice cuztody, a witness before the
jury is questioned in the presence of no fewer than sixteen

private citizens 48/
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Grand Sury guestioning, moreover, is under the supervisicn,
although not within the presence, of a2 presiding judce, and

s freguently made. Tor thess

s rranst. sov 0f the procsedings i
ng

reasons drand jury cuesticning plainly does not carry the same
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inherent potential for abuse as custodial police interrogation.
As Justice Black noted "it would be very difficult for officers

of the state seriously to abuse or deceive a witness in the
&

presence of the grand Jjur
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that the witness' per 11 inte T i ri v must yield
tha 1 ! s’ personal interest in privacy must vield to

the pubklic's cverriding interest in full disclosure." 50/
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as the Ifederali
government, have enacted statutes providing for the immuni-

zation of witnesses from their compellsed testimony. Fe deral
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law provides that
fifth amendment privilege, to testify in a procesding hefore 2
court or grand jury, an agency, or a commiittee of Congress,

may be compelled to testify, but that neither his testimony
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nor any informaticn derived directly or indirectly thers

may be used against him in any criminal case. 33/

visions and the current statntes 15 the sar

witness has been afforded protection co-extensive with tne

his informetion Lecomes parapount. The Ccrlticlsht Zavancea
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also remained the same: that the protection affcrded by
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as opposed to those involwving criminality.
however, was wholly independent of the privilege against sel

incrimination and fell into disuse. The interssts it sa

ment privilege, but the compelled testimon

be used against him in any fashion in a c¢riminzl proceeding;
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against self-incrimination that i1s neither broader nor narrowsar

obtained by focusing investigaticn on a witness

ag a result of his compelled disclosures." 58/ Moreover, in

quant prosecuticon of an immunized witness,
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There is a further area in which a palance is

itness' self-incrimination

reguired between the W

rhe fact, the analysis applied to such situations extends
beyond a mere concept of walver. Rather, the witness

may be compelled to testify despite a2 subsequent claim

Fh

of privilege only upon a jetermination that the potential
answer presents not a "real danger® Dut cnly an

W . & LI T T Y
"imaginary pCsSsibility

. - 1 - e T o o e
Agains® the wiitnesz' desire L0 Say nokhing further must
be weighed the grand jury's need for information. When it



position; cie public interest in securing a full and
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ed as having the greater

complete account 1s recogni

weight,

the witness's need for protecticn and society's need
for informati One mi ;ish tha+t Al iety wer
IO ANZorinallion. Une mignr Wishh st our SoClery were
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so structured that the investigation of crime could rely

grand Jjury 1s to verform its historic function of investi-
gating crime and returning onlyv well-founded indictments,
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desirable. 2bsent compulscry process and immunity,

the grand jury would be sericusly hampered in its investi-

gative efforts.
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Any time a witness is subpoenaed

governmént agency, & congressional committee, or co
he may, of course, incriminazte himself; yet in

these situations is an affirmative reminder of his
not to do so reguired, FRather, such & warning has
peen regulred only in the contaxt of custodial pol

ment."” 60/ 2Rs noted earlisr, the setting in which
guestioning occurs presents no comparable risks of

compulsion.
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the resulting detriment to the grand jury's investi-

gative Zunction.

in terms of the degree of "compulsion®™ to which the
individual is subject during his grand Jury apgpearance,
Rather, the differences stem more from notions of

"fair play

While not being compellad to testify as & wiliness against

secure information concerning otherg, therxe is 2 greater

likelihood that the target’s truthful responses would
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&5 a reqguisite to the successful completion ¢f ics
investigation.
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against the presence of a witnes

grand jury room is an anachronism.

— 2 o 2 P =z o 1 = ] ford o
In considering this issue, the allegsd ¢striments
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absence oi counsel must fivst be placsed in TI8lr DIODEY

perspective, Although it cccasionally happens, uninten-
tional waiver of £ifth amendment rights 1s an infreguent
occurrence. It is far more common for the witness wh
fears incriminaticon to "overclaim"” the privilege,
asserting it in response to guesticns which could not

possibly be incriminatory. Moreover, the factors which
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a right tc counsel uniformly have considered whether

"the accused reguired aid. in ccoping with legal problems

or assistance in meeting his adversary." £2/ In the
grand jury ssetting, there in no “accused" and ng "adversary.'

counsel in the jury room, and not the right of a wiitness



which is at issue. Under current federal practice,

counsel may remain cutside the grand Jury IOoOm, and

the witness is free to interrupt his testimony To
consult with his attorney &8 ne desires. Inds=d,

tricts alregady fcllow 2 practice of appointing

n

several di
counsel for indigent grand jury witnesses who request
such assistance. |
Given the witness's ability to consult with
counsel concerning his testimOny,'barriug counsel from
the jury room itself may +then be argued to be at best a
meaningless formality, and at worst the product of an
intenticn to isclate grand jury witnesses and dissuade

them from asserting thelir rights. 1In truth, howevar,

mportant interests. in

this restriction serves TWO WpOr
+he first place, the grand jury inguiry's continued
ability to function as an informal, non-adversarial

proceeding would be deeply affected by the presence of

witnesses' counsegl, &ven were counsel restricted solely
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in colloguy over the relevance O

inguiry, or raising souricus claims of privilege.



Nor would delay result only as the product of
intentional obstruction. Lawyers are trained in

she technical rules of evidence which apply at

: - | — = - - = - -

trial, and, mere generally, in the adversary QOrocass
= o P - - ~ 1 tro Y e P——1 = -

of raising every conceivable objectlon and srgument

courtrcom, the judge is immediztely on hand to resolve

r disputes. No judicial Zfigure would be

Q

objections
present in the grand jury room, however, and obtaining
resolution of evan plainly frivolous claims would reguire
suspension of the grand jury procesding. In short,
permitting counsel to accompany witnesses 1nto the

grand jury rbgm would introduce aspects of the adversarial

process into grand jury oroceedings, but witheut the

presence of the sudicial figure necessary o prevent
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by the very business, union, or othex organizatien,
the activities of which are under investigation --

tc represent all persons connected with an organization.

In such situations, the individual witness may DOSSesSS
relevant informestion and may be willing to cogpsrate
with the investigation. Understandably, however, ne

t
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may desire that his cooperation no
his employer, fellow union members, or others whom he
knows his attorney represente cr with whom he knows

the attorney has besen asscciated. Even at present,

the multiple representation of witnesses by a single
attorney has occasioned problems in conducting complex
investigations. While cognizant of these difficulties,

courts have denerallv keen hesitant to interfere with a

witness's access to counsel of his apparent choice,

disclose as much ¢f his testimony 2s he chooses and to

secure whatever advice he desms necessary, retains the

or the fact tha%t he was reguired te supply evidence
against others. Were the practice changed to admit
counsel into the Jury room, the witness might feel less
free to testify; as a practical matter, he could not

bar his attorney from the grand jury rcom without his



In sum, permitting counsel Zo accompany witnesses
into the grand jury room would have the potential
effect of producing time-consuming delays, interfering

“with the grand jury's ability to conduct an effective

O
&

investigation, znd discouraging witness cooperation.

But even viewed solely from the witness' perspective,

:current practice imposes upon witnes;es only the slight
inceonveniencs of having to leave the grand jury room
to consult with counsel. |

In this connection, however, it should be noted
that althougﬂ counsel is freguently appointed for

indigent witnesses who so desire, it is doubtful that

]

this practice is authorized by statute. A grand jury
witness's need for the advice of counssl is ordinarily
much less than that of persons in those situations
for which the appointment of counsel is currently

authorized. Nonetheless, such need may at times ariss,

-
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3. QCOther Issues
It is, of course, impcssible to detail all of the
issues which have been raissd concerning the scope of the
_g:aﬂd jury's investigative powers and the rights of wit-
nesses. It has been suggestad, inter alia, that witnesses
Fhopld Le given“greater rights to challenge the reasonable-
fnéss'ofisﬁhﬁoéﬁé;}or the relevance of reqguested information;

acting upon legzl and competent

posals are designed to inc
&

defendants, and to restrict the

the grand jury's investigative powers.

guestions cone

the proper fu

-
43

requiring

of two proposed reforms --

{b

grand jury -7 oweedings and

th

dssnance of subpoenas to witnesses
the kinds of competing considersations

into account.

cerning

}»4

~

benefits

h

o

placing restrictions upon the

serves to illustrzt

which mu
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a. Recordaticn of Grand Jury Proceedings

At present, although the recordation of grand jury.

. 4% vne of several features which distinguishes grand jury

inquiries f{rom custodial police interrogations. In addition

n
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to providing some further measure of protection again
use of unduly coercive or otherwise improper imterrogational
taétics, recording grand jury testimony often serves other
purposes. By efiectively preserving the ability to prose-

cute for perjury, it provides a circumstantial guarantee of

-
the reliability of grand jury testimony and discourages

witnesses from making wholly baseless accusaticns. HMorecver,
it preserves testimony for impeachment purposes. Under
current law a defendant is entitled to recsive & copy of

the prior statements of the prosecution witnesses who testify
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against him at trial, &s
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within the possession oI the governmant. Recor
testimony of grand jury witnesses ensures that this testi-
mony willi be available to the defendant for impeachment
purposes at trizl, in the event that any witness should
give testimony inconsistent with that which he gave Lbefore

the grand jury.
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Por these reasons, reguiring that grand jury testimonv

be recorded would seem tc be a desirable measure. Requiring:
2 g

the recordation of grand jury testimony, however, is fre-
gusntly linked with more questionable proposals. In particular

; witness should
be permiited tc receive a transcript of his testimony, and
that the defendant should be furnished with & transcript of
2ll testimony presented to the grand jury concerning nis
case. At present, in addition to those instances where-the
production of grand jury transcripts is authorized or
reguired by statute or rule, courts possess the discretionary
power to direct the discliosure of grand jury materials when

:

1

some "particularized need" has been demonétrated, 83/
Departure from this standard would be upélse. For example,
although it has been argﬁed that a witness should be furnished
with a tranécript cf his testimony to protect him from pre-
judicial inference from the fact that he was called to
testify before the grand jury and to permit hinm teo demenstra

to concerned friends or zgsociates that he has accurately

L

Moreover, it would be clearly prejudicizl to thecse witnesses

who, sometimes in fear of physical viclence or even threats
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upon their lives, wish thei

As a practical matter, it cannot be disregarded that, 1f a
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transcript could be obtained as & matter of right, witnesses

h

might be pressured into obt them s¢ that those being

investigated could see whether they had been implicated in

preventing reccrdation of grand jury testimony at the presant

time 1is the unavailability of court reporters in manv areas.
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cf all grand jury testimony fail to teke account of this
very real; practical difficulty. Providing for the sound
recordation of grand jury testimony would seam to overcome
this obstacle while achieving the same purposes; so much of
the testimony could subseguently be transcribed as is
ﬁecessary for trial., Even this measure would reguire that
funds be provided fo the districts to enable them *o acguire

sufficient scund recording eguipment where it is not pre-

account the surmountabla, but nonetheless real, techniczal
obstacles which stand i
ceedlings be recordsd, inc! luding exchanges between prosscutso:s
and jurors when no witness is present, and this proposal

raises distinctly éifferent considerations. The rationale

advanced for such
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improper prosecutorial comments and decrease the risk that

the grand jury might be influenced to return an indictmen

attorney, the prosecutor is held to conform to the. highes

an officer of the court, a memb

Hy

professional standards o
of the bar of a state, and an emplovee of this Department

For any misconduct in office, he is accountable to the co

&3]

the state bhar associaztion, and the Department. Moreover,

obtain an unsound indictment, even assuming that the gran

1

¢t by returning a
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charge rat er than by rejecting infla mpa;orv overtures. As

e}

the Supreme Cour® has noted, "for the most part, a prosecu

*

would be unlikely to requesi an indictment where a convic

of a blanket recorcdation regquirement. Chiel among these

n

the likelihood that such a requirement would promote incx

tn

litigation over the conduct of grand jury procsedings. T
underlying premise of a reguirement that all procesdings

recorded seems to be that the record would subseguently D

n
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4
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available for review to determine 1f misconduct in fact
occurred. While the occurrence of prosecutorial misceonduct

would certainly be the exception and not the ruls, it would

ury’s proceedings upon the mere speculation that

cmascondurio ey, wave taken place. Reccordation of all grand

Jury proce a gs might also give rise to requests that the

prosecutor‘s informal advice t0o the grand jury concerning

_+he elements of an offense be viewed with the sams scrutiny
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as is given to the trial judg
The prevailing rule that
a legally ‘constituted grand jury, if valid on its face, is
enough to call for trial of the charges or the merits" 63/
is based upon sound policy. Given the delay attending the
pretrial stage of cri iminal proceedings, and the pressing
need to secure a speedy determination of the defendant’s
guilt or innocence, any proposal which would lead to further
time-consuming litigation over such a preliminary sizge as

the grand jury proceeding must be viewed with disfavor.

=
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D. Restriciicns on +the Issuance of Subpoznas

Ancther nroposad revision of grand jury ractice is
+o place restrictions upon the grand jury'’s ability to issue
"forthwith" subpoenas -- subpoenas reguiring immediate ccm-—

vliance. It has been sucgested that any witness subposnasd



by the grand jury should be

pericd =-- one week, fox exanple —-

certain minimum time

complying with or

-

challenging the subpcena, and that the ilssuances of sub-
posnas demanding more immediate compllance should bg pro-
hibited. Like the propcsal for reculring the recordation

of grand jury

D
(i
[o]
<
w
i
9]
{0
[
@]
t
}J.
O
m
8]
h
rt
jny
0]
]_I
i

with adeguat

desirable goal. The fact that ordinarily -

has notice well in advance of the date he

has time to consider his testimony and to consult with

friends or counsel, is another of the features

a grand jury appearance from police interrcogation. A recent

f United States Attorney's offices

1

are usually issued two weeks prior to a witness

s

witnesses with

adequate advance notice of their appearance Cannot, nowever,

notification periocd in all instances. Occasionally,

cularly in less populous districts where &

not continually in session, the important

witness wnile i+ is gitting, it may

the witness's session,

mn

testimony before closing the

v

witness may be readily available and have no objecticn o
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testifving. Indeed, subpoenas ars Ifreguently issue

1

called "friendly witnesses" who have no hesitation about
testifying but wish the record to reflect that they were
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chstruct thess totally voluntayy appearances,
% 1 - ~ E e Erx Yy 2 =
At the other end ci the spectrum, tTo2 i1ssuance ©F

an obstruction of the grand jury's investigation. One of

the benefits of grand jury secrecy, and of

pulsory process, 1s that proof cf criminal conduct can be

developed in & case before the coffenders cr thelir confsderatss

have sufficient awareness or time to obstruct the investiga-
+ion. Speed and vigor may sometimes be the decisive

in the success of a grand jury's inguiry. Speed in investi-

tampered with, hidden, or destroysed. In each of these

instances, interests invelving the possible convenience of
witnesses must be balanced agzinst the overwhelming public

|-

nterest in the success ¢f the investigative grand jury as

an instrument for effective law enforcement.
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While it is, therefore, generally desirable to pro-
vide advance notice to the witness adecuate to prevent his
unnecessary inconvenience, atitention must be paid the dis-
tinction betwsen unnecgessary lnceonveniences and instancss
where immediate compliance may be essential to the success
of the grand jury's investigation. RAny provisions designed
to govern the sdvance notification wnlcb witnesses should
be provided‘@gﬁt be flexible enough not to prevent action
in those circumstances where an immediate response may be
indispensakle to the interests of justice.

The above review of the competing considerations
involved in evaluating propoeosals to raguire recor&ation of
grand jurf proceedings and to provide adeguate advance
notification to witnesses, l1lliustrates the two primary 4ais-
advantages which must be avoided in attempting to resvise

grand juryv procedures: increasing the potential for time-

consuming litigation and delay in pretrizl procesdings, and

decreasing the necessary flexibility of the gramd jurv’s
investilgative augthority. I nsidering any Drogposal for

obtainad without unnecessarily impeding the _JELULCLlAg ot

H

of guilt or innocence.



In all of this, the underlying role of the grand jury

must &lso be remembered. If it is to perform its functicns

Supreme Court has stated: 68/

The grand Jjury may. not alwavs serve its his-
toric role as a L“OL :ctive bulwark standing
solidly between the ordinary citizen and the over-
”e11ous prosecutor, but if it is even to approach

the proper periormance of its constitutional
mission, it must be free TO pursue its investiga-
tion unhindered by external influencs cr super—
vision, so long as it does not trench upcn the
legitimate rights of any witness called before it.
D. Controlling Zbuse of the Grand Juxy

(=D

] _
This discussicn is not meant to suggest that the grand

ct to abuse, or that measures

o

jury's powers are not subj
should not be taken to prevent such abuse. But in seeking
to prevent abuse we must lock primarily to theose authori

which are responsible for the proper conduct of grand jury

proceedings, that is, the courts and the prosecutors. IL
must not be forgotten that “"grand Jurieg are subject to judi-
cial control and subpoensas to motions to guash.” 67/ The
courts have traditicnally been
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sensitive to potential abuses of the rights of citizens, as

is evidenced by. the procedural safeguards which have been

promulgated to protect the righits of an accused. While, in

view of the grand Jjury's parilcular funcitlcon, many of thsse

progedural safeguards have not besen held zpplicable to grang
jury proceedings, the Supreme Ccurt has consistently

v

reaffirmas that judicial supervision will be exercise

o
o
<
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R

the conduct of these proceedings. 68/

While judiciazl supervision is available to correct such
-abuses as may arise, the exercise of prosecutorial restraint
is needed to prevent abuses from occurring in the first instance.
The Department of Justice 1s presently studying the entire arsa
of.prosecutd%ial discretion, with a view towards determining
thé appropriateness of gquidelines for the exercise of prosecu-
torial authority. The use of gquidelines would seem to be 2z

particularly appropriate means of insuring that proper

"target” warning, and the general conduct of a grand jury

little resson to balieve that prosscu-

in

investigation., “There i

1
arc—

announced policy of the De
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tors would £ail to aki

ment. This approach would have the advantage of preventing

=

abuse of the grand jury process withcut incurring the dua

disadvantages of promoting pretrial litigation and hamstringing

the grand jury's historic flexibility.



The need for relving upon judicial and prosecutorial

contrel to prevent abuses of the grand jury is 1llustrated

grand jury process
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by issues pertaining to tl

and materials. As was discussed earliser, the broad investl-

been lodged in any governmental investigative or administrative

agency. One of the primary abuses of the grand jury which must

be avoided, theresfore, is the attempted use of its broad

th

investigative powers by government agencies in pursuit o
investigations that are solely their own rather than the grand
jury’'s.
However, such misuse of the grand Jjury process cannot be
R _

controlled by any £lat prohibition upon disclesure of grand

jury materials to government agents without sericusly impeding

|_J

3

the grand jury's own investications. Particularly in cases of
complex investigaﬁions invelving complicated financizal or other
transactions and, oftentim&s, massive documentary evidencs,
neither the grand jury nor the government prosecutcr is likely
to be capable of understanding or interpreting the evidence
without the assistance and analvsis of other experts. For
example, in tax investigations it is sometimes necessary to
obtain the assistance of Internal Revenue agents in ordér to
assess the tax conseqhepces of particular transactions sc &s to
determine whether an indictment is warranted. In recognition

of the incrsasingly freguent need for technical assi

tanc

M

6]



an zmendment of Rule 6(e} zas recently been propcsad by the
Supreme Court to provide that grand jury materials may be

disclosed, without court order, not only to the cgovernment

e = IRE ] =] —~ 5 im - e e = 1 = o .
attornays but 2iso to such other governmenit perscnnsl zas ars
necessary to assist the attorneys in performing thelir dutiss,
= 1 3 = = 1 - - 4= - % —_ =~
The disclosure of grand jury materials thus authorized
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between the issuance of grand jury subpoenas to reguire the
producticon of information for the initiation cf & grand HJury's
own investigation coccasicned by a preliminary investigation
of some oth&r agency, and the issuance of subpoenas solely to

=

obtain information for that other investigaticn. The one is

process. But at times, only a
situations, and it would ke difficult if not impossible fo draw

a general rule acequately defining, for all cases, when materia

is properly being reguested for the grand jury and when it is not

The determination of the proper use oi grand jury materials
and process must be made, in light of all the circumstances

surrounding & particular case, by the prosecutor in the first
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instance and by the courts ultimately. The prosecutor must
be charged with ascertaining that grand jury subpoenas are
issued only in furtherance of an ongoing, or an inciplent,

grand jury investigatio that grand jury materials ars dis-

i

-

o]
<
{
&1
o]
o
(D
i
I
e
{0
&1
th
O
I_J
[#]
]

nne

nd that such materials are disclosed, absent court order, only
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to assist in the grand jury's own inve
litigation. Several distficts have already develcped cquide-
lines governing these matteis. The courts, moreovear, have
been sensitive to azbuse of the grand jury's process. Notably,

in any instance where disclosure of grand jury materials to

H

easong unrelated to

(i}

another government agency 1s sought for
assisting in‘the grand jury's investigation, prior court approval

must be obtained.

In sum, in the overwhelming majority of instances the

use of the grand jury's powers, and, in any event, the courts
possess the inherent power adeguately to respdnd td any indi-
cation of zbuse. It is, ctherefore, these two authorities Lo
which we should turn to contrel abuse, rathesr than to any

proposals involwving diminution of the grand Jjury's powers.
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The broad investigative powers cf the

r

rand jury serve z

n

necessary function, and to eliminate these powers or to

o)
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restrict their flexibilityv in a2 guest for an unneede

would be fundamentzlly counterproductive to the safety and

security of all citizens.



" Conclusion

There 1s an additional, often-ignored safeguard against
abuses of the grand jurvy's powers which should not be over-
iocked -- the citizens whe themselves comprise the grand jurny.
Justice John Marshall Earlan explained his reluctance to

impose judicial restraints upon legislative inguiry in terms
which are particularly appropriate to the grand jury. He

stated: 69/

In the last znalysis, it is the independ-
ence, alertness, and common sense of our pecple
that are the final bulwark of our way of lifs,
whether it be in protecting civil liberties,
econonic freedom and property rights, or in
preventing ercsicn of our institutions.

&

For centuries, the grand jury has operated as the voice

of the citizenry in the criminal justice svstem. It is this
which has accounted for its historic vitality, and it is the

"l

"independence, alertness and common sense” of the grand jurors
themselves which must ultimately be relied upon to pravent

the ercsion of this important institution.
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suppressing, in a subseguent perjury prosecution,

false statements given by the witness.
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Justice Marshell, concurred with the Court’s judg-
ment on the ground that even when the privilege
against compulsory selfi-incrimination permits an
individual to refuse to answer questlons, he may
nonetheless be prosecuted for perjury when false
answers are given, Moreover, they observed that,
in the circumstances of this case, the defendant's
answers ware not induced by goverhdwlta+ tactics
sc unfair as to render prosecuti on for perjury a
viclation of the £ifth amendment’s due DXCCESS
clause, However, the opinion also concluded that,
absent a knowing waiver of the priviiege against
self-incrimination, the fifth amendment reguires
that testimony obtained by calling a putative
defendant befcre a grand jury be unavailable as
evidence in a later prosecution for the crime of
which the defendant had been suspected and on
which he had keen questioned. In addition, the
op‘n;on concluded that, given the potential pre-
Jualce to a putative defendant's f£ifzh umﬁn“m nt
privilege when he is called to testify, some
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guidance by counsel is required. The opinion
suggested that a putative defendant’s £ifth
amendment privilege micht adeguately be
preserved by informing him that he is subject
to prosecution for a stated crime, that he has
a right to reiuse to anawer any questiosns that

may tend to incriminate him, that he has a right
to consult with an attcrney prior to guestioning
and to have the zttorney walt cutside the grand
Jury room for consultation during his quesélouing,
and that an attorney will be zppointed 1f he
cannot afford to retain one.

Justice Stewart, jolned by Justice Blackmun
alsc concurred lth the Court's judgment on the
ground that the fifth amendment provides no
proteCtﬂus:for the commission ¢f perjurv. How-
ever, these justices did not reach the issue of
warnings to grand jury witnesses which was

addressed in the other twoe opinions.
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