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Statutory Provisions

210 (1-18-80) o181 221.4 (1-18-80) . 0781

Introduction IRC 7203. Wiliful Failure to File

This chapter contains the complete text of
the sections of Title 18, United States Code,
that may be involved in criminal investigations;
the more frequently used penal and civil penal-
ties of the Internal Revenue Code of 1954 (Title
26, United States Code); and the sections of
Title 18 and the Internal Revenue Code of 1954
relating to limitations on criminal prosecution.
The less frequently used penalties of the inter-
nal revenue codes and the sections concerning
periods of limitation for assessment and collec-
tion of tax are set forth in outline form.

220 (1-18-80) 0761
Criminal Penalties Applicable to

Fraud and Miscellaneous

Investigations .

221 (1-18-60) 9781
Internal Revenue Code of 1954

221.1 (1-18-90) 9781
Effective Date and Application

Chapter 75 of the Internal Revenue Code of
1954, entitled Crimes, Other Offenses, and For-
feitures, is effective for offenses committed af-
ter August 16, 1954. The following penal sec-
tions of chapter 75 apply to all taxes Imposed by
Title 26, United States Code (Internal Revenue
Code of 1954) unless the particular section
states that it applies to a specific tax.

221.2 (1-16-80) 0781
IRC 7201. Attempt to Evade or
Defeat Tax

"Any person who willfully attempts in any
manner to evade or defeat any tax imposed by
this title or the payment thereof shall, in addition
to other penalties provided by law, be gulity of a
felony and, upon conviction thereof, shall be
fined not more than $10,000, or imprisoned not
more than 5 years, or both, together with the
costs of prosecution.” See text 413 and IRM
9212.

221.3 (1-18-80) 9781
IRC 7202. Wiilful Failure to Collect
or Pay Over Tax

“Any person required under this title to co!-
lect, account for, and pay over any tax imposed
by this title who willfully fails to collect or truth-
fully account for and pay over such tax shall, in
addition to other penalties provided by law, be
guilty of a telony and, upon conviction thereof,
shall be fined not more than $10,000, or impris-
oned not more than 5 years, or both, together
with the costs of prosecution.” See text 414 and
f{RAM 9212,

Return, Supply Information, or
Pay Tax

“'Any person required under this title to pay
any estimated tax or tax, or required by this tille
or by regulations made under authority thereof
to make a return (other than a return required
under authority of section 6015), keep any rec-
ords, or supply any information, who willfulty
fails to pay such estimated tax or tax, make
such retum, keep such records, or supply such
information, shall, in addition to other penalties
provide by law, be gullty of a misdemeanor and,
upon conviction thereof, shallbe fined not more
than $10,000, or imprisoned not more than 1
year, or both, together with the costs of prose-
cution.” See text 415 and IRM 9212. -

221.5 (1-16-80) o781
IRC 7204. Fraudulent Statement

or Fallure to Make Statement to
Employees

{Applies to withholding statements required of
employers.}

“In lieu of any other penalty provided by law
(except the penalty provided by section 6674)
any person required under the provisions of
section 6051 to furnish a statement who willfully
furnishes a false or fraudulent statement or who
willfully falls to fumnish a statement in the man-
ner, at the time, and showing the information
required under section 6051, or regulations pre-
scribed thereunder, shall, for each such of-
fense, upon conviction thereof, be fined not
more than $1,000, or imprisoned not more than
1 year, or both.” See text 416 and {RM 9212.

221.6 (12-7-81) 9701
IRC 7205. Fraudulent Withholding
Exemption Certificate or Fallure

to Supply Information

*'Any Individual required to supply information
to his employer under section 3402 who willfulty
supplies false or fraudulent information, or who
willtully fails to supply information thereunder
which would require anincrease in the tax to be
withheld under section 3402, shall, In liev of any
other penalty provided by law (except the pen-
alty provided by section 6682), upon conviction
thereof, be fined not more than $500, or impris-
oned not more than 1 year, or both.” See text
417 and IRM 9212, The Economic Recovery Act
of 1981 raised the fine from $500 to $1,000 for
acts and failures to act after December 31,

981.

221.6
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221.7 (5-9-60) 9761
IRC 7206. Fraud and False
Statements

"Any person who—

(1) Daclaration Under Penalties of Perju-
ry.—Willfully makes and subscribes any return,
statement, or other document, which contains
or Is verified by a written declaration that it is
made under the penalties of perjury, and which
he does not believe to be true and correct as to
every material matter; or

(2) Aid or Assistance.—Willfully aids or as-
sists in, or procures, counsels, or advises the
preparation or presentation under, or in con-
nectlion with any matter arising under, the inter-
nal revenue laws, of a return, affidavit, claim, or
other document, which Is fraudulent or Is false
as to any material matter, whether or not such
falsity or fraud is with the knowledge ot consent
of the person authorized or required to present
such retumn, affidavit, claim, or document; or

**(3) Fraudulent Bonds, Permits, and En-
tries.—Simutates or falsely or fraudulently exe-
cutes or signs any bond, permit, entry, or other
document required by the provisions of the in-
ternal revenue laws, or by any regulation made
in pursuance thereof, or procures the same to
be falsely or fraudulently executed, or advises,
aids in, or connives at such execution thereof;
or

*(4) Removal or Concealment With Intent to
Defraud.—Removes, deposits, or conceals, or
Is concerned in removing, depositing, or con-
cealing, any goods or commodities for or in
respect whereof any tax is or shall be imposed,
or any property upon which levy Is authorized by
section 6331, with intent to evade or defeat the
assessment or collection of any tax imposed by
this title; or

‘‘(5) Compromises and Closing Agree-
ments.—In connection with any compromise
under section 7122, or offer of such compro-
mise, or in connection with any closing agree-
ment under section 7121, or offer to enter into
any such agreement, willfully—

‘‘(A) Concealment of Property.—Con-
ceals from any officer or employee of the United
States any property belonging to the estate of a
taxpayer or other person liable in respect of the
tax, or

'"(B) Withholding, Falsifying, and Destroy-
ing Records.—Receives, withholds, destroys,
mutilates, or falsifies any book, document or
record, or makes any false statement, relating
to the estate or financlal condition of the tax-
payer or other person liable in respect of the

221.7
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tax; shall be guilty of a felony and, upon convic-
tion thereof, shall be fined not more than
$5,000, or imprisoned not more than 3 years, or
both, together with the costs of prosecution.”
See text 418.1 and 418.2 and IRM 9212.

221.8 (5-9-80) o781
IRC 7207. Fraudulent Returns,
Statements, or Other Documents

**Any person who willfully delivers or disclos-
es to the Secretary or his delegate any list,
return, account, statement, or other document,
known by him to be fraudulent or to be false as
to any material matter, shall be fined not more
than $1,000, or imprisoned not more than 1
year, or both.” See text 418.3 and IRM 9212,

2219 (5-9-60) 0781
IRC 7210. Fallure to Obey
Summons

“Any person who, being duly summoned to
appear to testify, or to appear and produce
books, accounts, records, memoranda, or oth-
er papers, as required under sections 7602,
7603, and 7604(b), neglects to appear or to
produce such books, accounts, records, mem-
oranda, or other papers, shall, upon conviction
thereof, be fined not more than $1,000, or im-
prisoned not more than 1 year, or both, together
with costs of prosecution.” See text 36(10).4
and IRM 9212,

221.(10) (5-9-60) 9781
IRC 7212, Attempts to Interfere

With Administration of Internal
Revenue Laws

“(a) Corruptor Forcible Interference.—Who-
ever corruptly or by force or threats of force
(including any threatening letter or communica-
tion) endeavors to intimidate or impede any
olficer or employee of the United States acting
in an official capacity under this title, or in any
other way corruptly or by force or threats of
force (including any threatening letter or com-
munication) obstructs or impedes, or endeav-
ors to obstruct or impede, the due administra-
tion of this title, shall, upon conviction thereof,
be fined not more than $5,000, or imprisoned
notmore than 3 years, or both, except thatf the
offense Is committed only by threats of force,
the person convicted thereof shall be fined not
more than $3,000, or imprisoned not more than
1 year, or both. The term "threats of force,” as
used in this subsection, means threats of bodily
harm to the officer or employee of the United
States or to a member of his family. See text 511
and IRM 9212,
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*“{b) Forcible Rescue of Seized Property.—
Any person who forcibly rescues or causes to
berescued any property after it shall have been
seized under this title, or shall attempt or en-
deavor so to do, shall, excepting In cases other-
wise provided for, for every such offense, be
fined not more than $500, or not more than
double the value of the property so rescued,
whichever is the greater, or be imprisoned not
more than 2 years." See text 512,

221.(11) (1-18-80) 9761
Other Criminal Penalties

See Exhibit 200-1 for a listing of other crimi-
nal penallies.

221.(12) (5-9-90) 9781
IRC 7215. Offenses With Respect
to Collected Taxes

*“(a) Penalty.—Any person who fails to com-
ply with any provision of section 7512(b) shall, in
addition to any other penalties provided by law,
be guilty of a misdemeanor, and, upon convic-
tion thereof, shall be fined not more than
$5,000, or imprisoned not more than one year;
or both, together with the costs of prosecution.

(b) Exceptions.—This section shall not ap-
(1) to any person, if such person shows
that there was reasonable doubt as to (A)
whether the law required collection of tax, or (B)
who was required by law to collect tax, and
“(2) to any person, if such person shows
that the failure to comply with the provisions of
section 7512(b) was due to circumstances be-
yond his control.

“For purposes of paragraph (2), a fack of
funds existing immediately after the payment of
wages (whether or not created by the payment
of such wages) shall not be considered to be

" circumstances beyond the control of aperson.”

See text 414.2 and IRM 9212.

221.(13) (1-18-80 9781
IRC 7512. Separate Accounting
for Certain Collected Taxes, Etc.

*(a) General Rule.—Whenever any person
who is required to collect, account for, and pay
over any tax imposed by subtitle C or by chapter
33—

(1) at the time and in the manner pre-
scribed by law or regulations (A) fails to collect,
truthfully account for, or pay over such tax, or
(B) fails to make deposits, paymenta, or returns
of such tax, and )

(2) s notified, by notice delivered in hand
to such person of any such failure, “then all the
requirements of subsection (b) shall be com-
plied with. In the case of a corporation, partner-
ship, or trust notice delivered in hand to an

officer, partner, or trustes, shall, for the purpos-
es of this saction, be deemed to be notice deliv-
ered In hand to such corporation, partnership,
or trust to all officers, partners, trustees, and
employees thereof.

*{b) Requirements.—Any person who Is re-
quired to collect, account for, and pay over any °
tax Iimposed by subtitle C or by chapter 33, if
notice has been delivered to such person in
accordance with subsection (a), shall collect
the taxes Imposed by subtitle C or chapter 33
which become collectible after delivery of such
notice, shall (not later than the end of the sec-
ond banking day after any amount of such taxes
is collected) deposit such amountin a separate
account In a bank (as defined in section 581),
and shall keep the amount of such taxes in such
account until payment over to the United
States. Any such account shall be designated
as a special fund In trust for the United States,
payable to the United States by such person as
trustee.

*(c) Rellef From Further Compliance With
Subsection (b).—Whenever the Secretary or
his delegate is satisfied, with respect to any
notification made under subsection (a), that all
requirements of law and regulations with re-
spect to the taxes imposed by subtitle C or
chapter 33, as the case may be, will henceforth
be complied with, he may cancel such notifica-
tion. Such canceliation shall take effect at such
time as is specified in the notice of such
cancellation.”

222 (1-18-80) 0781
Title 18, United States Code

2221 (1-18-80) 0781
Introduction

The following penal sections of Title 18 apply
to violations that may be encountered In con-
nection with Criminal Investigation Division
investigations.

222.2 (1-18-80) 0781
Section 2. Principals

“(a) Whoever commits an offense against
the United States, or aids, abets, counsels,
commands, induces or procures its commis-
sion, is punishable as a principal.

*(b) Whoever wilifully causes an act to be
done, which if directly performed by him or an-
other would be an offense against the United
States, Is punishable as a principal.” See IRM
9213.

222.2
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222.3 (1-18-80) 9781
Section 3. Accessory After the
Fact

“"Whoever, knowing that an offense against
the United States has been committed, re-
ceives, relieves, comforts or assists the offend-
er in order to hinder or prevent his apprehen-
sion, trial or punishment, Is an accessory after
the fact.

"Except as otherwise expressly provided by
any Act of Congress, an accessory after the fact
shall be imprisoned not more than one-half the
maximum term of imprisonment or fined not
more than one-half the maximum fine pre-
scribed for the punishment of the principal, or
both; or if the principal is punishable by death,
the accessory shall be imprisoned not more
than ten years.” See IRM 9213.

222.4 (1-18-80) 8781
Sectlon 4. Misprison of Felony
“"Whoever, having knowledge of the actual
commission of a felony cognizabtle by a court of
the United States, conceals and does not as
soon as possible make known the same to
some judge or other person in civil or military
authority under the United States, shall be fined
not more than $500 or imprisoned not more
than three years, or both.” See IRM 9213.

222.5 (1-18-80) o781
Section 111. Assaulting, Resisting,

or limpeding Certaln Officers or
Employees

[The provisions of IRC 7212 relating to
Attempts tointerfere with Administration of
internal Revenue Laws are set forthin 221.(10).]

“Whoever forcibly assaults, resists, opposes,
impedaes, inlimidates, or interferes with any per-
son designated in section 1114 of this title while
engaged in or on account of the performance of
his official duties, shall be fined not more than
$5,000 or imprisoned not more than three
years, or both.

“"Whoever, in the commission of any such
acts uses a deadly or dangerous weapon, shall
be fined not more than $10,000 or Imprisoned
not more than ten years, or both.” See text
411.2 and IRM 8213.

222.6 (1-18-80) 0781
Section 201. Offer to Officer or
Other Person

"Whoever promises, offers, or gives any
money or thing of value, or makes or tenders
any check, order, contract, undertaking, obliga-
tion, gratuity, or security for the payment of
money or for the delivery or conveyance of

222.3
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anything of value, to any officer or employee or
person acting for or on behalf of the United
States, or any department or agency thereof, in
any officlat function, under or by authority of any
such department or agency or to any officer or
person acting for or on behalf of either House of
Congress, or of any committee of either House,
or both Houses thereof, with intent to influence
his decision or action on any question, matter,
cause, or proceeding which may at any time be
pending, or which may by faw be brought before
himin his official capacity, or in his place of trust
or profit, or with intent to influence him to com-
mit or aid in committing, or to collude in, or altow,
any fraud, or make opportunity for the commis-
sion of any fraud, on the United States, or to
induce him to do or omit to do any act in viola-
tion of his lawful duty, shall be fined not more
than three times the amount of such money or
value of such thing or imprisoned not more than
three years, or both.”

“This section shall not apply to violations of
section 212 of this title.”” (Section 212 relates to
an offer or threat to a customs officer or employ-
ea.) See text 420 and IRM 9213.

222.7 (5-9-80) 90701
(Reserved)
222.8 (1-18-80) 0781

Section 285. Taking or Using
Papers Relating to Claims

“Whoever, without authority, takes and car-
rles away from the place where it was filed,
deposited, or kept by authority of the United
States, any cerlificate, affidavit, deposition,
statement of facts, power of attorney, receipt,
voucher, assignment, or other document, rec-
ord, fite, or paper prepared, fitted, orintended to
be used or presented to procure the payment of
money from or by the United States or any
officer, employee, or agent thereof, or the al-
lowance or payment of the whole or any part of
any claim, account, or demand against the Unit-
ed States, whether the same has or has not
already been so used or presented, and wheth-
er such claim, account, or demand, or any part
thereof has or has not already been allowed or
paid; or

“Whoever presents, uses, or attempts to use
any such document, record, file, or paper so
taken and carried away, to procure the payment
of any monay from or by the United States, or
any officer, employee, or agent thereof, or the
allowance or payment of the whole or any part
of any claim, account, or demand against the
United States—

"Shall be fined not more than $5,000 or im-
prisoned not more than five years, or both." See
IRM 9213.
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222.9 (1-18-80) o781
Section 286. Conspiracy to

Defraud the Government With

Respect to Claims

“*Whoever enters into any agreement, combi-
nation, or conspiracy to defraud the United
States, or any department or agency thereof, by
oblaining or aiding to obtain the payment or
aflowance of any false, fictitious or fraudulent
claim, shall be fined not more than $10,000 or
imprisoned not more than ten years, or both."
See IRM 9213

222.(10) (1-18-80) 9781
Section 287. False, Fictitous or
Fraudulent Claims

"Whoever makes or presents to any person
or officer in the civil, military, or naval service of
the United States, or to any department or
agency thereof, any claim upon or against the
United States, or any department or agency
thereof, knowing such claim to be false, ficti-
tous, or fraudulent, shall be fined not more than
$10,000 orimprisoned not more than five years,
or both.” See Text 318.5 and IRM 9213.

222.(11) (1-18-80) 9781
Section 371. Conspiracy to

Commit Offense or to Defraud

United States

“If two or more persons conspire either to
commit any offense against the United States,
or to defraud the United States, or any agency
thereof in any manner or for any purpose, and
one or more of such persons do any act to
effect the object of the conspiracy, each shall
be fined not more than $10,000 or imprisoned
not more than five years, or both.

“If, however, the oftense, the commission of
whichis the object of the conspiracy, Is a misde-
meanor only, the punishment for such conspira-
cy shall not exceed the maximum punishment
provided for such misdemeanor.” See Text
31(10) and IRM 9213,

222.(12) (1-18-80) 9761
Sectlon 372. Conspiracy to
Impede or Injure Officer

"It two or more persons in any State, Territo-
ry, Possesslon, or District conspire to prevent,
by force, intimidation, or threat, any person from
accepting or holding any office, trust, or place of
confidence under the United States, or from
discharging any duties thereof, or to induce by
like means any officer of the United States to

leave the place, where his duties as an officer
are required to be performed, or to Injure him in
his person or property on account of his lawful
discharge of the duties of his office, or while
engaged in the lawful discharge thereof, or to
injure his property so as to molest, interrupt,
hinder, or impede him in the discharge of his
official duties, each of such persons shall be
fined not more than $5,000 or imprisoned not
more than six years, or both.” See IRM 9213.

222.(13) (1-18-80) 0781
Section 494. Contractors’ Bonds,
Bids, and Public Records

“Whoever falsely makes, alters, forges, or
counterfeits any bond, bld, proposal, contract,
guarantee, security, official bond, public record,
affidavit, or other writing for the purpose of de-
frauding the United States; or

“"Whoaver utters or publishes as true or pos-
sessas with intent to utter or publish as true, any
such false, forged, altered, or counterfeited
writing, knowing the same to be false, forged,
altered, or counterfeited; or

"Whoever transmits to, or presents at any
office or to any officer of the United States, any
such false, forged, altered or counterfeited writ-
ing, knowing the same to be faise, forged, al-
tered, or counterfeited—

“Shall be fined not more than $1,000 or im-
prisoned not more than ten years, orboth.” See
IRM 9213.

222.(14) (1-18-80) 0701
Section 495. Contracts, Deeds,
and Powers of Attorney

“Whoever falsely makes, alters, forges, o
counterfeits any deed, power of attorney, order,
certificate, receipt, contract, or other writing, for
the purpose of obtaining or receiving, or of en-
abling any other person, either directly or indi-
rectly, to obtain or receive from the United
States or any officers or agents thereof, any
sum of money; or

“Whoever utters or publishes as true any
such false, forged, altered, or counterfelted
writing, with intent to defraud the United States,
knowing the same to be false, altered, forged,
or counterfeited; or

“Whoever transmits 1o, or presents at any
office or officer of the United States, any such.
writing In support of, or in relation to, any ac-
count or claim, with intent to defraud the United

222.(14)
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States, knowing the same to be false, altered,
forged, or counterfeited—

““Shall be fined not more than $1,000 or im-
prisoned not more than ten years, or both.” See
IRM 9213.

222.(15) (1-10-80) 0781
Section 1001. Statements or
Entrles Generally

“Whoever, in any matter within the jurisdic-
tion of any department or agency of the United
States knowingly and willfully falsifies, con-
ceals or covers up by any trick, scheme, or
device a material fact, or makes any false, ficti-
tious or fraudulent statements or representa-
tions, or makes or uses any false writing or
document knowing the same to contain any
false, fictitious or fraudulent statement or entry,
shall be fined not more than $10,000 or impris-
oned not more than five years, or both.” See
Text 318.4 and IRM 9213,

222.(16) (1-18-80) o701
Section 1002. Possession of False
Papers to Defraud United States

“Whoever, knowingly and with Intent to de-
fraud the United States, or any agency thereo!,
possesses any false, altered, forged, or coun-
terfeited writing or document for the purpose of
enabling another to obtain from the United
Stales, or from any agency, officer or agent
thereof, any sum of money, shall be fined not
more than $10,000 or imprisoned not more than
five years, or both.” See IRM 98213,

222.(17) (5-9-60) 9781
(Reserved)
222.(18) (1-16-80 9781

Section 1114, Protection of
Officers and Employees of the
United States

[Sections 1111 and 1112 provide the penalties
for murder and manslaughter.}

*Whoever kills . .. any officer, employee or
agent of the Customs or of the Internal Reve-
nue or any person assisting himin the execution
of his duties . . . while engaged in the perform-
ance of his official duties, or on account of the
performance of his officlal duties, shall be pun-
ished as provided under sections 1111 and 1112
of this title.” See IRM 9213.

222.(14)
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222.(19) (1-18-80) 9781
Section 1501. Assault on Process
Server

“Whoever knowingly and willfully obstructs,
resists, or opposes any officer of the United
States, or other person duly authorized, in serv-
ing, or attempting to serve or execute, any legal
or judicial writ or process of any court of the
United States, or United States magistrate; or

“Whoever assaults, beats, or wounds any
officer or other person duly authorized, knowing
him to be such officer, or other person so duly
authorized, in serving or executing any such
writ, rule, order, process, warrant, or other legal
or Judicial writ or process—

“Shall except as otherwise provided by law,
be fined not more than $300 or imprisoned not
more than one year, or both."” See Text 411.5
and IRM 9213.

222.(20) (r-18-80) 9781
Section 1503. Infiuencing or
injuring Officer, Juror or Witness
Generally

“Whoever corruplly, or by threats of force, or
by any threatening letter or communication, en-
deavors to influence, intimidate, or impede any
witness, in any court of the United States or
betore any United States magistrate or other
committing magistrate, or any grand or petit
juror, or officer In or of any court of the United
States, or officer who may be serving at any
examination or other proceeding before any
United States magistrate or other commitling
magistrate, in the discharge of his duty, or in-
Jures any party or witness in his person or prop-
erty on account of his attending or having at-
tended such court or examination before such
officer, magistrate, or other committing magfs-
trate, or on account of his testifying or having
testified to any matter pending therein, or in-
Jures any such grand or petit juror in his person
or property on account of any verdict or indict-
ment assented to by him, or on account of his
beling or having been such juror, or injures any
such officer, magistrate, or other committing
magistrate in his person or property on account
of the performancae of his official duties, or cor-
ruptly or by threats or force, or by any threaten-
Ing letter or communication, Influences, ob-
structs, or impedes, or endeavors to influence,
obstruct, or impede, the due administration of
justice, shall not be fined more than $5,000 or
imprisoned not more than five years, or both.”
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222.(21) (1-18-80) 0781
Section 1510. Obstruction of
Criminal Investigations

“(a) Whoever willfully endeavors by means
of bribery, misrepresentation, intimidation, or
force or threats thereof to obstruct, delay, or
prevent the communication of information re-
lating to a violation of any person to a criminal
Investigator; or

“Whoever injures any person in his person or
property on account of giving by such person or
by any other person of any such information to
any criminal Investigator—

*“Shall be fined not more than $5,000 or im-
prisoned not more than five years, or both.

“'(b) As used in this section, the term ‘criml-
nal investigator’ means any individuat duly au-
thorized by a department, agency, or armed
force of the United States to conduct or engage
in investigations of or prosecutions for viola-
tions of the criminal laws of the United States.”
See Text 411.6,

222.(22) (1-18-80) 0781
Section 1621, Perjury Generally

“Whoever, having taken an oath before a
competent tribunal, officer, or person, in any
case in which a law of the United States autho-
rizes an oath to be administered, that he will
testify, declare, depose, or certify truly, or that
any written testimony, declaration, deposition,
or certificate by him subscribed, s true, willfully
and contrary to such oath states or subscribes
any material matter which he does not believe
to be trus, is guilty of perjury, and shall, except
as otherwise expressly provided by law, be

fined not more than $2,000 or imprisoned not

more than five years, or both.” See IRM 9213.

222.(23) (1-18-80) 9781
Section 1622. Subornation of
Perjury

""Whoever procures another to commit any
perjury is guilty of subornation of perjury, and
shall be fined not more than $2,000 or impris-
oned not more than five years, or both.” See
IRM 9213.

222.(24) (1-18-80) o781
Section 1623. False Declarations
Before Grand Jury or Court

“(a) Whoever under oath in any proceeding
before or ancillary to any court or grand Jury of
the United States knowingly makes any false
material declaration or makes or uses any other

information, including any book, paper, docu-
ment, record, recording, or other material,
knowing the same to contain any false material
declaration, shall be fined not more than
$10,000 or imprisoned not more than five years,
or both.

"(b) This section Is applicable whether the
conduct occurred within or without the United
States.

*(c) An indictment or Information for viola-
tion of this section alleging that, in any proceed-
ings before or ancillary to any court or grand jury
of the United States, the defendant under oath
has knowingly made two or more declarations,
which are Inconsistent to the degree that one of
them Is necessarily false, need not specify
which declaration is false if—

(1) each declaration was material to the
point in question, and

*(2) each declaration was made within the
period of the statute of limitations for the of-
fense charged under this section.

“Inany prosecution under this section, the falsl-
ty of a declaration set forth In the indictment or
Information shall be established sufficient tor
conviction by proof that the defendant while
under oath made Irreconcilably contradictory
declarations material to the point in question in
any proceeding before or ancillary to any court
or grand Jury. It shall be a defense to an indict-
ment or information made pursuant to the first
sentence of this subsection that the defendant
at the time he made each declaration believed
the declaration was true.

“(d) Whers, in the same continuous court or
grand jury proceeding in which a declaration s
made, the person making the declaration ad-
mits such declaration to be false, such admis-
sion shall bar prosecution under this section if,
at the time the admission is made, the declara-
tion has not substantially affected the proceed-
ing, or it has not become manifest that such
falsity has been or will be exposed.

“(e) Proof beyond a reasonable doubt under
this section Is sufficlent for conviction. It shall
not be necessary that such proof be made by
any particular number of witnesses or by docu-
mentary or other type of evidence.” See IRM
9213,

222.(25) (5-0-90) 0781

(Reserved)

MT 97814 222.(25)
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222.(26) (5-9-60) 9701
(Roserved)

222(27) (1-12-00) 0781

Section 1955. Prohibition of lilegal
Gambling Businesses

"(a) Whoaever conducts, finances, manages,
supervises, directs, or owns all or part of an
illegal gambting business shall be fined not
more than $20,000 or imprisoned not more than
five years, or both.

“(b) As used in this section—

“(1) ‘iMegal gambling business’ means a
gambling business which—

(i) is a violation of the law of a State or
potlitical subdivision In which it is conducted;

*(ii) involves five or more persons who
conduct, finance, manage, supervise, direct, or
own al! or part of such business; and

“(iil) hasbeen or remainsin substantiatly
continuous operation for a period in excess of
thirty days or has a gross revenuse of $2,000 in
any single day.

“(2) ‘gambling’ includes but is not limited
to pool-selling, bookmaking, maintaining sfot
machines, roulette wheels or dice tables, and
conducting lotteries, policy, bolita or numbers
games, or selling chances therein.

'(3) 'State’ means any State of the United
States, the District of Columbla, the Common-
wealth of Puerto Rico, and any territory or pos-
session of the United States.

*(c) Il five or more persons conduct, finance,
managse, supervise, direct, orownallor partofa
gambling business and such business operates
for two or more successive days, then, for the
purpose of obtaining warrants for arrests, inter-
ceptions, and other searches and selzures,
probable cause that the business receives
gross revenue in excess of $2,000 in any single
day shall be deemed to have been
established.”

222.(28) (1-18-80) o781
Sectlon 1962. Prohibited Activities
of Racketeer Influenced and
-Corrupt Organizations

“(a) It shall be unlawful for any person who
has received any income derived, directly or
indirectly, from a pattern of racketeering activity
or through collection of an unlawful debt in
which such person has participated as a princi-
pal within the meaning of section 2, title 18,

222.(26) MT 9781-4
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United States Code, to use or invest, directly or
indirectly, any part of such income, or the pro-
ceeds of such Income, In acquisition of any
Interast In, or the eatablishment or operation of,
any enterprise whichis engaged In, or the activi-
ties of which affect, interstate or foreign com-
merce. A purchase of securities on the open
market for purposes of investment, and without
the intention of controlling or participatingin the
control of the issuer, or of assisting another to
do s0, shall not be unlawful under this subsec-
tion if the securities of the issuer held by the
purchaser, the members of his immediate fami-
ly, and his or their accomplices in any pattern or
racketeering activity or the collection of an un-
lawful debt after such purchase do not amount
inthe aggregate to one percent of the outstand-
ing securities of any one class, and do not
confer, either inlaw or in fact, the power to elect
one or more directors of the Issuer.

*(b) it shall be unlawful for any person
through a pattern of racketeering activity or
through collection of an unlawful debt to ac-
quire or maintain, directly or indirectly, any inter-
est in or control of any enterprise which is en-
gaged In, or the activities of which affect, inter-
state or foreign commerce.

“(c) it shall be unlawful for any person em-
ployed by or associated with any enterprise
engaged In, or the activities of which affect,
interstate or foreign commerce, to conduct or
participate, directly or indirectly, in the conduct
of such enterprise’s affairs through a pattern of
racketeering activity or collection of unlawful
debt.

“(d) It shall be untawful for any person to
conspire to violate any of the provisions of sub-
sections (a), (b), or (c) of this section.

222.(29) - (1-16-80) 0781
Section 1963. Criminal Penaitles
for Racketeer Influenced and
Corrupt Organizations

"(a) Whoever violates any provision of sec-
tion 1962 of this chapter shall be fined not more
than $25,000 or imprisoned not more than
twenty years, or both, and shall forfeit to the
United States (1) any interest he has acquired or
maintained In violation of section 1962, and (2)
any Interest In, security of, claim against, or
property or contractual right of any kind afford-
ing a source of influence over, any enterprise
which he has established, operated, controlled,
conducted, or participated in the conduct of, in
violation of section 1962.

L
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States under this section, the district courts of
the United States shall have jurisdiction to enter
such restraining orders or prohibltions, or to
take such other actions, including, but not limit-
ed to, the acceptance of satisfactory perform-
ance bonds, in connection with any property or
other interest subject to forfeiture under this
section, as it shall deem proper.

*(c) Upon conviction of a person under this
section, the court shall authorize the Attorney
General to seize all property or other interest
declared torteited under this section upon such
terms and conditions as the court shall deem
proper. |f a property right or other interest is not
exercisable or transferable for value by the
United States, it shall expire, and shall not re-
vert to the convicted person. All provisions of
law retating to the disposition of property, or the
proceeds from the sale thereof, or the remis-
sion or mitigation of forfeitures for viotation of
the customs laws, and compromise of claims
and the award of compensation to informers in
respect of such forfeitures shall apply to forfeit-
ures incurred, or alleged to have been incurred,
under the provisions of this section insofar as
applicable and not inconsistent with the provi-
sions thereof. Such duties as are imposed upon
the collector of customs or any other person
withrespect to the disposition of property under
the customs laws shall be performed under this
chapter by the Attorney General. The United
States shall dispose of ali such property as
soon as commercially feasible, making due pro-

vision for the rights of innocent persons.”

(Next page Is 9781-19)

Section 2071. Concealment,
Removal or Mutilation Generally

*‘(a) Whoever willfully and unlawlully con-
ceals, removes, mutilates, obliterates, or de-
stroys, or attempts to do so, or, with intent to do
so takes and carmries away any record, proceed-
ing, map, book, paper, document, or other
thing, filed or deposited with any clerk or officer
of any court of the United States, or in any public
office, or with any judicial or public officer of the
United States, shall be fined not more than
$2,000 or imprisoned not more than three
years, or both,

"(b) Whoever, having the custody of any
such record, proceeding, map, book, docu-
ment, paper, or other thing, willfully and unlaw-
fully conceals, removes, mutilates, obliterates,
falsifies, or destroys the same, shall be fined
not more than $2,000 or imprisoned not more
than three years, or both; and shall forfeit his
office and be disqualified from holding any of-
fice under the United States.” See IRM 9213.

222.(31) (1-18-80) 0781
Section 2231. Assault or
Resistance

"(a) Whoever forcibly assaults, resists, op-
poses, prevents, impedes, intimidates, or inter-
feres with any person authorized to serve or
execute search warrants or to make searches
and seizures while engaged in the performance
of his duties with regard hereto or on account of
the performance of such duties, shall be fined
not more than $5,000 or imprisoned not more
than three years, or both; and—

MT 976814 222.(31)
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“(b) Whoever, in committing any act in viota-
tion of this section, uses any deadly or danger-
ous weapon, shall be fined not more than
$10,000 or imprisoned not more than ten years,
or both.” See IRM 9213.

222.(32) (1-18-80) 0781
Section 2232, Destruction or
Removal of Property to Prevent
Selzure

“Whoever, before, during, or after seizure of
any property by any person authorized to make
searches and seizures, in order to prevent the
seizure or securing of any goods, wares, or
merchandise by such person, staves, breaks,
throws overboard, destroys, or removes the
same, shall be fined not more than $2,000 or
imprisoned not more than one year, or both.”
See IRM 9213.

222.(33) (1-18-80) 0781
Sectlon 2233. Rescue of Selzed
Property

“Whoever forcibly rescues, dispossesses, or
attempls to rescue or dispossess any property,
articles, or objects after the same shall have
been taken, detained, or seized by any officer or
other person under the authority of any revenue
law of the United States, or by any person au-
thorized to make searches and seizures, shall
be fined not more than $2,000 or imprisoned
not more than two years, or both.” See Text
412.12 and IRM 9213.

222.(34) (1-18-00) o701
Section 641, Public Money,
Property or Records

**Whoever embezzles, steals, purloins, or
knowingly converts to his use or the use of
another, or without authority, sells, conveys or
disposes of any record, voucher, money, or
thing of value of the United States or of any
department or agency thereof, or any property
made or being made under contract for the
United States or any department or agency
thereof; or

“Whoever receives, conceals, or retains the
same with intent to convert it to his use or gain,
knowing it to have been embezzled, stolen,
purioined or converted—

“Shall be fined not more than $10,000 or
Imprisoned not more thantenyears, or both; but
if the value of such property does not exceed
the sum of $100, he shall be fined not more than

$1,000 or imprisoned not more than one year, or
both.”

230 (1-18-80) 0761
(Reserved)
240 (1-18-50) 0761

Pertods of Limitation on Criminal
Prosecution

241 (1-18-80) 0781
IRC 6531. Perlods of Limitation

“No person shall be prosecuted, tried, or pun-
ished for any of the various offenses arising
under the internal revenue laws uniess the in-'
dictment is found or the information instituted
within 3 years next after the commission of the
offense, except that the period of limitation
shall be 6 years—

*“(1) for offenses involving the defrauding
or attempting to defraud the United States or
any agency thereof, whether by conspliracy or
not, and in any manner;

“(2) for the offense of willfully attempting
in any manner to evade or defeat any tax or the
payment thereof;

*(3) for the offense of willfully aiding or
assisting in, or procuring, counseling, or advis-
ing, the preparation or presentation under or in
connection with any matter arising under, the
internal revenue taws, of a false or fraudulent
return, affidavit, claim, or document (whether or
not such falsity or fraud is with the knowledge or
consent of the person authorized or required to
present such return, affidavit, claim, or
document);

"*(4) for the offense of wililfully failing to pay
any tax, or make any return (other than a return
required under authority of part lll subchapter A
of chapter 61) at the time or times required by
law or regulations;

*(5) for offenses described in sections
7206(1) and 7207 (relating to false statements
and fraudulent documents);

"(6) for the offense described in section

7212(a) (relating to Intimidation of officers and
employees of the United States);

"(7) for offenses described In section
7214(a) committed by officers and employees
of the United States; and

*'(8) for offenses arising under section 371
of Title 18 of the United State Code, where the
object of the conspiracy is to altempt in any
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manner to evade or defeat any tax or the pay-
ment thereof.

“The time during which the person commit-
ting any of the various offenses arising under
the internal revenue laws is outside the United
States or is a fugitive from justice within the
meaning of section 3290 of Title 18 of the Unit-
ed States Code, shall not be taken as any part
of the time limited by law for the commence-
ment of such proceedings. (The preceding sen-
tence shall also be deemed an amendment to
section 3748(a) of the Internal Revenue Code
0f1939, and shall apply Inlieu of the sentence in
section 3748(a) which relates to the time during
which a person committing an offenseis absent
from the district wherein the same is committed,
except that such amendment shall apply only if
the period of limitations under section 3748
would, without the application of such amend-
ment, expire more than 3 years after the date of
enactment of this title, and except that such
period shall not, with the application of this
amendment, expire prior to the date which is 3
years after the date of enactment of this title.)
Where a complaintis instituted before a magis-
trate of the United States within the period
above limited, the time shall be extended until
the date which is 9 months after the date of the
making of the complaint before the magistrate
of the United States. For the purpose of deter-
mining the perlods of limitation on criminal pros-
ecutions, the rules of section 6513 shall be
applicable.”

242 (1-18-80) ] 0761
fRC 6513. Time Return Deemed
Filed and Tax Consldered Paid

" "(a) Early Return or Advance Payment of
Tax.—For purposes of section 6511, any return
filed before the last day prescribed for the filing
thereof shall be considered as filed on such last
day. For purposes of section 6511(b)(2) and (c)
and section 8512, payment of any portion of the
tax made before the last day prescribed for the
payment of the tax shallbe considered made on
such last day. For purposes of this subsection,
the last day prescribed for liling the return or
paying the tax shall be determined without re-
gard to any extension of time granted the tax-
payer and without regard to any election to pay
the tax in instaliments.

(b} Prepald Income Tax.—For purposes of
section 8511 or 6512, any tax actually deducted
and withhetd at the source during any calendar

241 MT 97811
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year under chapter 24 shall, in respect of the
recipient of the income, be deemed to have
been paid by him on the 15th day of the fourth
month {ollowing the close of his taxable year
with respect to which such tax is atllowable as a
creditunder section 31. For purposes of section
6511 and 6512, any amount paid as estimated
income tax for any taxable year shall be
deemed to have been pald on the last day
prescribed for filing the return under section
6012 for such taxable year (determined without
regard to any extension of time for filing such
return).

*(c) Return and Payment of Social Security
Taxes and Income Tax Withholding.—Notwith-
standing subsection (a), for purposes of section
6511 withrespect to any tax imposed by chapter
21 or 24—

(1) fareturn for any period ending with or
within a calendar year is fited before Aprif 15 of
the succeeding calendar year, such return shall
be considered fited on April 15 of such succeed-
ing calendar year; and

'(2) If a tax with respect to remuneration
paid during any period ending with or within a
calendar year is paid before April 15 of the
succeeding calendar year, such tax shall be
considered paid on April 15 of such succeeding
calendar year.

*(d) Overpayment of Income Tax Creditedto
Estimated Tax.—If any overpayment of income
tax is, in accordance with section 6402(b),
claimed as a credit against estimated tax for the
succeeding taxable year, such amount shail be
considered as a payment of the income tax for
the succeeding taxable year (whether or not
claimed as a creditin the return of estimated tax
for such succeeding taxable year), and no claim
or refund of such overpayment shall be allowed
for the taxable year in which the overpayment
arises.”

243 (1-18-60) 9781
Title 18, United States Code—

General Statute of Limitations—
Section 3282, Offenses Not

Capltal

“Except as otherwise expressly provided by
law, no person shall be prosecuted, tried, or
punished for any offense, not capital, unless the
Indictmentis found or the information is institut-
ed withinfive years next after such offense shall
have been committed. (June 25, 1948, ch. 645,
Sec. 1, 62 Stat. 828 and Septembor 1, 1954, ch.
1214, 2d. session, 68 Stat. 1142))"

o
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244 (1-16-00) 9781
Title 18, United States Code—
Fugitives From Justice

2441 (1-18-80) 9781
Section 3290. Fugitives From
Justice

"No statute of limitations shall extend to any
person fleeing from justice.”

244.2 (1-16-80) 0781
Section 1073. Flight to Avoid
Prosecution or Giving Testimony

“Whoever moves or travels in interstate or
foreign commerce with intent either (1)to avoid
prosecution, or custody or confinement after
conviction, under the laws of the place from
which he flees, for a crime, or an attempt to
commit a crime, punishable by death or whichis
a felony under the laws of the place from which
the fugitive flees, or which, in the case of New
Jersey, is a high misdemeanor under the laws of
said States, or (2)to avoid giving testimony Iin
any criminal proceedings in such place in which
the commission of an offense punishable by
death or whichis a felony under the laws of such
place, or which in the case of New Jersey, Is a
high misdemeanor under the laws of said State,
is charged, shall be fined not more than $5,000
or imprisoned not more than five years, or both.

“Violations of this section may be prosecuted
only in the Federal judicial district in which the
original crime was alleged to have been com-
mitted, or in which the person was held In custo-
dy or confinement and only upon formal ap-
proval in writing by the Attorney General or an
Assistant Attorney General of the United
States, which function of approving prosecu-
tions may not be delegated.”

250 (1-16-80) 0781
Civil Penaltles Applicable to Fraud
and Miscellaneous Investigations

251 (1-16-60) o781
Introduction

The complete texts of the civil penalty sec-
tions relating to income and miscellaneous tax-
es are set {orth herein.

252 (1-18-80) o781
Internal Revenue Code of 1954,

As Amended By Tax Reform Act

of 1969

2521 (1-18-80) 0781
IRC 6651. Failure to File Tax
Return or to Pay Tax

(a) Addition to the Tax.—Incase of failure—
*(1) to file any return required under au-
thority of subchapter A of chapter 61 (other than
part Il thereof), subchapter A of chapter 51
(relating to distilled spirits, wines, and beer), or
of subchapter A of chapter 52 (relating to tobac-
co, cigars, cigarettes, and cigarette papers and
tubes), or of subchapter A of chapter 53 (relat-
ing to machine guns and certain other firearms),
on the date prescribed therefor (determined
with regard to any extension of time for filing),
unless it is shown that such failure is due to
reasonable cause and not due to willful neglect,
there shall be added to the amount required to
be shown as tax on suchreturn 5 percent of the
amount of such tax if the failure is for not more
than 1 month, with an additional 5 percent for
each additional month or fraction thereof during
which such failure continues, not exceeding 25
percent in the aggregate;

“(2) to pay the amount shown as tax on
any return specified in paragraph (1) on or be-
fore the date prescribed for payment of such tax
(determined with regard to any extension of
time for payment), unless it is shown that such
failure is due to reasonable cause and not due
to willful neglect, there shall be added to the
amount shown as tax on such return 0.5 per-
cent of the amount of such tax if the failure is not
for more than 1 month, with an additional 0.5
percent for each additional month or fraction
thereof during which such failure continues, not
exceading 25 percent in the aggregate; or

*(3) to pay any amount in respect of any
tax required to be shown on a return specifiedin
paragraph (1) which Is not so shown (including
an assessment made pursuant to section
6213(b)) within 10 days of the date of the notice
and demand therefor, untess It Is shown that
such failure is due to reasonable cause and not
due to willful neglect, there shall be added to
the amount of tax stated In such notice and
demand 0.5 percent of the amount of such tax if
the failure is for not more than t month, with an
additional 0.5 percent for each additional
month or fraction thereof during which such
failure continues, not exceeding 25 percent in
the aggregate.

‘(b) Penalty Imposed on Net Amount Due.—
For purposes of—

252.1

IR Manual

MT 9781-1

page 97681--22
(1-18-80)

U

Handbook for Special Agents

(1) subsection (a)(1), the amount of tax
required to be shown on the return shall be
reduced by the amount of any part of the tax
which is paid on or before the date prescribed
for payment of the tax and by the amount of any
credit against the tax which may be claimed on
the return,

“(2) subsection (a)(2), the amount of tax
shown on the return shali, for purposes of com-
puting the addition for any month, be reduced
by the amount of any part of the tax which is
paid on or before the beginning of such month
and by the amount of any credit against the tax
which may be claimed on the return, and

"(3) subsection (a)(3). the amount of tax
stated in the notice and demand shall, for the
purpose of computing the addition for any
month, be reduced by the amount of any part of
the tax which is paid before the beginning of
such month. ’

“(c) Limitations and Special Rule.—

(1) Additions under more than one para-
graph.—

“‘(A) With respect to any return, the
amount of the addition under paragraph (1) of
subsection (a) shall be reduced by the amount
of the addition under paragraph (2) of subsec-
tion (a) for any month to which an addition to tax
applies under both paragraphs(1) and (2).

"(B) Withrespectto any return, the max-
imum amount of the addition permitted under
paragraph (3) of subsection (a) shall be re-
duced by the amount of the addition under para-
graph (1) of subsection (a) which is attributable
to the tax for which the notice and demand Is
made and which is hot paid within 10 days of
notice and demand.

“(2) Amount of tax shown more than
amount required to be shown.—If the amount
required to be shown as tax on a return is less
than the amount shown as tax on such return,
subsections (a)(2) and (b)(2) shall be apptied by
substituting such lower amount.

(D) Exceptionfor Declarations of Estimated
Tax.—This section shall not apply to any failure
to file a declaration of estimated tax required by
section 6015 or to pay any estimated tax re-
quired to be pald by section 6153 or 6154."

252.2 (1-18-80} o781
IRC 6652. Fallure to File Certain
Information Returns

*‘(a) Additional Amount.—In case of each
failure to file a statement of a payment to anoth-

252.1
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er person, required under authority of section
6041 (relating to information at source), section
6042 (relating to payments of corporate divi-
dends), section 6044 (relating to patronage div-
idends), section 6045 (relating to returns of bro-
kers), or section 6051(d) (relating to information
returns with respect to income tax withheld),
unless it is shown that such failure is due to

reasonable cause and not to willful neglect, -

there shall be paid by the person ialling to fite
the statement, upon notice and demand by the
Secretary or his delegate and in the same man-
ner as tax, $1 for each such statement not fited,
but the total amount imposed on the delinquent
person for all such failures during any calendar
year shall not exceed $1,000.”

252.3 (1-18-60) 9781
IRC 6653. Fallure to Pay Tax

*“(a) Negligence or Intentional Disregard of
Rules and Regulations With Respect to Income
or Gift Taxes.—If any part of any underpayment
(as defined in subsection (c)(1) of any tax im-
posed by subtitle A or by chapter 12 of subtitie B
(relating to income taxes and gift taxes) is due
to negligence or intentionat disregard of rules
and regulations (but without intent to defraud),
there shall be added to the tax an amount equal
to § percent of the underpayment.

“(b) Fraud.—If any part of any underpay-
ment (as defined In subsaction (c)) of tax re-
quired to be shown on a return is due to fraud,
there shall be added to the tax an amount equal
to 50 percent of the underpayment. In the case

ofincome taxes and gift taxes, this amount shafi *

be in lisu of any amount determined under sub-
seaction (a).

() Definition of Underpayment.—For pur-
posaes of this section, the term ‘underpayment’
means—

(1) Income, Estaté, Gift and Chapter 42
Taxes.—In the case of a tax to which Section
6211 (relating to income, estate, gift and chap-
ter 42 taxes) is applicable, a deficiency as de-
fined in that section (except that, for this pur-
pose, the tax shown on a return referred to in
section 6211(a)(1)(A) shall be taken into ac-
count only if such return was filed on or before
the last day prescribed for the filing of such
return, determined with regard fo any extenston
of time for such filing), and
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*(2) Other Taxes.—In the case of any oth-
er tax, the amount by which such tax imposed
by this litle exceeds the excess of—

“(A) The sum of—

*“(i) The amount shown as the tax by
the taxpayer upon his return (determined with-
out regard to any credit for an overpayment for
any prior period, and without regard to any ad-
justment under authority of sections 6205(a)
and 6413(a)), if a return was mads by the tax-
payer within lhe time prescribed for fiting such
return (determined withregard to any extension
of time for such filing) and an amount shown as
the tax by the taxpayer thereon, plus

“(ii) Any amount, now shown on the
return, paid in respect of such tax over—

*(B) The amount of rebates made.
“For purposes of subparagraph (B), the term
‘rebate’ means so much of an abatement, cred-
it, refund, or other repayment, as was made on
the ground that the tax imposed was less than
the excess of the amount specified in subpara-
graph (A) over the rebates previously made.

“(D) No Daslinquency Penalty if Fraud As-
sessed.—If any penally is assessed under sub-
section (b) (relating to fraud) for an underpay-
ment of tax which is required to be shown on a
return, no penalty under seclion 6651 (relating
to failure to file such return or pay tax) shall be
assessed with respect to the same
underpayment.

*'(e) Failure to Pay Stamp Tax.—Any person
(as defined in section 6671(b)) who willfully fails
to pay any tax imposed by this title which is
payable by stamp, coupons, tickets, books, or
other devices or methods prescribed by this
title or by regulations under authority of this title,
or willfully attempts in any manner to evade or
defeat any such tax or the payment thereof,
shall, in addition to other penalties provided by
law, be liable to a penalty of 50 percent of the
total amount of the underpayment of the tax."

252.4 (1-18-60) 9781
IRC 6211. Definition of a
Deficlency

“(a) In General.—For purposas of this title in
the case of income, estate, gift, and excise

{Next page is 9900-29)

taxes, imposed by subtitles A and B, and chap-
ter 42, the term 'deficiency’ means the amount
by which the tax imposed by subtitle A or B or
chapter 42 exceeds the excess of—

(1) the sum of

“(A) the amount shown as the tax by the
taxpayer upon his return, if a return was made
by the taxpayer and an amount was shown as
the 1ax by the taxpayer thereon, plus

“(B) the amounts previously assessed
(or collected without assessment) as a deficien-
cy, over—

“(2) the amount of rebates, as defined in
subsection (b)(2), made.

““(b) Rules for Application of Subsaction
(a).—For purposes of this section—

“(1) The tax imposed by chapter 1 and the
tax shown on the return shall both be deter-
mined without regard to payments on account
of estimated tax, without regard to the credit
under section 31, and without regard to so much
of the credit under section 32 as exceeds 2
percent of the interest on obligations described
in section 1451.

"“(2) The term ‘rebate’ means so much of
an abatement, credit, refund, or other repay-
ment, as was made on the ground that the
imposed by subltitle A or B or chapter 42 was
less than the excess of the amount specified in
subsection (a)(1) over the rebates previously
made. .

*(3) The computation by the Secretary or
his delegate, pursuant to section 6014, of the
taximposed by chapter 1 shall be considered as
having been made by the taxpayer and the tax
so computed considered as shown by the tax-
payer upon his return,

252.5 (1-18-80) 9781
Other Clvil Penaities

See Exhibit 200-2 for a listing of other civil
penalties.

252.5
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Exhibit 200-1 Aaa
Other Criminal Penalties
Handbook Reference: 221.(11) 0
Section Descriptionof offense Maximum penalty
7208 Oftenses refating to stamps— $10,000, 5 yrs.
(1) Counterfeiting.
(2) Mutilation or removal.
(3) Use of mutilated, Insufficlent, or counterfeited stamps.
(4) Reuse of stamps.
(5) Disposal and receipt of emptied stamped packages.
7209 Unauthorized use or sale of stamps. $1,000, 8 months.
7211 False statements to purchasers or lessees relating to tax. $1,000, 1 yr.
7231 Failure to obtain license for collection of foreign items. $5,000, 1 yr.
7232 Failure to register or give bond, or false statement by manu- $5,000, 5 yrs.
facturers or producer of gasoline or lubricating ol{
7233 Failure to pay, or attempt to evade payment of, tax on cot- $20,000, 3 yrs.
ton futures, and other violations.
7241 Failure to furnish certain information regarding windfall profit $10,000, 1 yr.
tax on domestic crude oil
7261 Representation that retailers’ excise lax Is excluded from $1,000 fine.
price of article.
7270 Failure to affix stamps on foreign insurance policies with In-

tent to evade.

Double amount of tax (fine).

MT 9781-28
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Exhibit 200-2 .
Other Civill Penaities

Handbook Reference: 252.5 0

Section Description of offense Penaity

6656 Failure 10 make deposit of taxes. 5% of . the amount of he under
payment.

6657 Bad checks tendered not in good faith. 1% of amount of check; Minimum: $5
or amount of "

6672 Failure to collect and pay over tax, or attempt 10 evade or defeat a collected lax. Total amount of {ax evaded, not col-
lected, or not accounted lor and paid
over.

6674 Williully | ng dul il ] or faiting 10 turnish state- $50.

meni to employes. . .

6675 Making an excessive claim with respect to the use of gasoline or lubricating oft. Equal 1o double the excessive amount
claimed.

6876 Failure to supply identilying numbers on retums, stalemenis, or documents, or  $5 lfor each fallure.

to other parsons, as required.

6677(a) Failure 10 file a retum required under Section 6048, L.R.C. (Iransfers lo foreign 5% of the amount transferred, not to

1rusis) or failure to report information required on such return. exceed $1,000.

6678 Failure to furnish statements to recipients of cerlain items of income (dividends, $10, each faiture

interest, cerlain wage payments, eic.). _
6679 Failure to file a required return, or to show required information, refaling to  $1,000.
organization o, or acquisition ol stock of, a forelgn cosporation.
6682 Supplying false information with respect to itemized dedk for wi 0 $50. ($500, atter 12/31/81)
tax allowance puposes. N
7265(b) Ol ine or ad d butt P g when not property branded or  $50.
slampad.
7268 Pos"s‘g:s'-on of goods on which taxes are imposed with intent by possessor to sell  $500, or not less than double the
in fraud of faw or to evade tax. amount of taxes fraudulently attempt-
ed lo be evaded,
7269 Failure to produce records or property relating to estate tax. Not exceeding $500.
nn Penalties relaling 1o stai ailwre to attach or cancel; making, selling, issuing  $50.
articles or documents wil payment of full amount of lax, etc.
1272 Failire to register. . $50.
7273 Failure to post slamps {not including wagering tax stamp). Not willtu. qual to spacial tax but not less than
10.
Willfu! Double above penalty.

7304 Fraudutently claiming drawback on goods on which no tax was pald, or claiming  $500, or triple amount of drawback

eater amount than tax paid. claimed.

31USC231 ﬁabiluy of persons making false claims. $2,000 forfelture for each claim plus
double the amount paid ot by the
United States.

1R Manual MT 9781-28
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310 (1-18-80) 9781
Criminal Investigation Programs

311 (5-9-80) 0761
Genera!

(1) General Enforcement Program

{a) Thisprogram encompasses all criminal
enforcement activities of the Criminal Investi-
gation Division except those included in the
special enforcement program. The identifica-
tion and investigation of income tax evasion
cases of substance with prosecution potential
is a primary objective. The program also pro-
vides for balanced coverage as to types of vio-
lations, as well as geographic locations and
economic and vocational status of violators as
considered necessary to stimulate voluntary
compliance. (IRM 9152)

(b) The highest priority of the Criminal In-
vestigation Division is to create maximum posi-
tive impact on the compliance atlitudes and
practices of taxpayers through an eftective
General Enforcement Program (GEP). Within
the GEP Program, priority will be given to high
impact coordinated compliance projects. (IRM
9161.1)

(2) Special Enforcement Program

(a) This program encompasses the identi-
fication and investigation of that segment of the
public who derive substantial income from ille-
gal activities and violate the tax laws or other
related statutes in contravention of the internal
Revenue laws. The very nature of their opera-
tions requires nationat coordination of enforce-
ment efforts, close cooperation and tiaison with
the Department of Justice and other Federal,
State and local law enforcement agencies.
(See IRM 9400 and IRM 9153).

(b) Criminal Investigation, through the
Special Enforcement Program, will continue to
participate actively in the Federal effort against
persons who derive substantial income from
illegal activities and violate the tax laws. (IRM
9161.2)

312 (1-18-80) 0781
Definitions (IRM 9390)

(1) A"case" Is anaccumulation of facts con-
cerning a taxpayer, which are segregated and
associated with the taxpayer's name and evalu-
ated for potential assignment to an employee
for appropriate action.

(2) An "assigned case” is a case that has
been assigned to an employee or group of em-
ployees for action, and that is subject to a re-
quirement for awriltenreport or an entry in alog
indicating the action taken when the assigned
case is completed.

(3) A “case file" is the accumulated notes,
documentation and information assembled as
a result of Service inquiries of and about a
taxpayer which contains the taxpayer's name

or.identifying number or symbol assigned to the
taxpayer. ’

(4) An “informant's communication” is a
communication from anyone outside the Serv-
ice, written or oral, voluntarily submitted to the
Service, identifying one or more taxpayers and
providing some information about the taxpayer.
The informant may be anonymous.

(5) A “project” is a study, survey or canvass-
ing activity involving a limited number of taxpay-
ers within such categories as an occupation, an
industry, a geographic area or those involved in
a specific economic activity, undertaken to
identify noncompliance with the tax laws.

(6) An “intelligence gathering assignment”
is an approved assignment made for the pur-
pose of gathering tax related information con-
cerning a specific individuat or entity.

(7) Aninvestigation is the gathering of perti-
nent evidence to prove or disprove the exis-
tence of a violation of the law or regulations
within Criminal Investigation Jurisdiction.

313 (s5-9-90) 9781
Planning (Generally)

(1) The purpose of a special agent's investi-
gation Is to obtain facts and evidence. His/her
primary aim is to determine whether the person
under investigation has committed a criminal
violation, and, if the facts disclose violations
subject to criminal or civil penalties within the
jurisdiction of the Criminal Investigation Divi-
sion, to obtain whatever evidence is required to
sustain criminal proceedings or the assertion of
civil penalties.

(2) The special agent should first determine
what he/she is attempting to prove. This in-
volves an evaluation and analysis of the allega-
tion to ascertain whether the available facts
indicate a violation within Criminal Investigation
Division jurisdiction and what evidence must be
obtained to establish the elements of the crime.
A work chart or other plan of procedure may
then be developed. This essentially involves a
determination of listing of information and evi-
dence required and the probable source there-
of. Planning for fraud investigations is dis-
cussed in 3(10)8. See also IRM 9381 and 9382,

(3) Allcriminal investigations should be com-
menced and concluded as expeditiously as
possible. They should be conducted impartially
and thoroughly to obtain all pertinent informa-
tion and evidence. Duplicationininvestigations,
unnecessary inconveniences to the public and
unnecessary embarrassment to the taxpayer
should be avoided. Appropriate courtesy
should be shown when soliciting information.

(4) Investigations shou!d be terminated
when sufficlent evidence to convict has been
accumulated and there are no reasonable
grounds to expect that further investigation may

313
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produce significant results in relation to the
available evidence and to the additional investi-
gative time and effort involved. The special
agent will seek out all who are implicated in the
crime and obtain definitive evidence as to their
implication, to the extent reasonable. Investiga-
tions with less prosecution potential should be
closed when there are insufficient resources in
the foreseeable future for completing them and
there are others of greater potential for devel-
opment as substantial or flagrant criminal viola-
tions or having a greater deterrent potential.
320 (1-18-80) 9781
Knowledge of Law and Evidence
32t (5-9-60) o781
References

Planning and conducting investigations in-
volves the application of knowledge of the crim-
inal and tax laws contained in the Internal Reve-
nue Coda (Tille 26, United States Code) and the
Criminal Code (Title 18, United States Code),
together with a working knowledge of the fun-
damental rules of evidence. Handbook text 322
and 323 concern general informationrelative to
1aw and evidence. Specific laws encountered In
Criminal Investigation Division investigations
are set forth in Chapter 200. Trial procedure is
discussed in Handbook Chapter 700, and the
sections of the Handbook concerning particular
investigative devices, techniques, and proce-
dures, such as interviewing witnesses and ob-
taining documentary evidence, include infor-
mation regarding related rules of evidence.
322 (1-18-80) 0781
Law
322.1 (1-18-80) 9701
Definitions of Law

(1) Laws are rules of conduct which are pre-
scribed or formally recognized as binding, and
are enforced by the governing power.

(2) Common and Statutory Law

{a) Common law comprises the body of
principles and rules of action relating to govern-
ment and security of persons and property
which derive their authority solely from usages
and customs or from Judgments and decrees of
courts recognizing, atfirming, and enforcing
such usages and customs.

(b) Statutory law refers to laws enacted
and established by a legislative body. All Feder-
al crimes are statutory but common law is fre-
quently resorted to for defining words used In
the statutes. For example, statutes provide
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penalties for attempted evasion of income tax
but they do not define the terms “attempt™ and
“evasion.”

(3) Substantive and Adjective Law-—Sub-
stantive law creates, defines, and regulates
rights, duties, responsibilities, and obligations,
whereas adjective or remedial law provides
rules for enforcing rights or obtaining redress
for their invasion. Adjective faw provides rules
of practice concerning proceedings before,
during, and after trial, and rules of evidence
relating to the admission of evidence at trials
and the testing of the credibility and competen-
cy of witnesses.

(4) Criminal and Civil Law—Criminal law is
that branch of law which defines crimes and
provides punishments. Civil law relates to the
establishment, recovery, or redress of private
and civil rights.
322.2 (1-18-80) 0761
Definitions of Crimes

An act is a crime against the United States
only if committed or omitted in violation of a
statute forbidding or commanding it, or in viola-
tion of a regulation having legislative authority.
Crimes are classified and defined in section 1,
Title 18, United States Code, as follows:

“Notwilhstanding any Act of Congress to the contrary:

(1) Any offense punishable by death or imprisonment for
a term exceeding one year is a felony.

*(2) Any other olfense is a misdemeanor.

(3} Any misdemeanor, the panalty for which does not ex-
cood imprisonment for 8 period of six months or a fine of not
more than $500, or both, is a petly ollense.”
322.3 (1-18-80) 9781
Parties to Criminal Offenses

(1) Section 2, Title 18 defines as principal,
and punishable as such, one who commits an
offense against the United States; aids, abets,
counsels, commands, induces or procures its
commission; or willfully causes an act to be
done which if directly performed by him or an-
other would be an offense against the United
States. (See 222.2)

(2) An aider and abettor may be convicted
evenif the person who commits the offense has
not been indicted, tried or convicted. [Gray v.
U.S.; Beauchamp v. U.S.} One who causes a
criminal act may be convicted even if the per-
former of the act is acquitted. {U.S. v. Lester]
Acquittal of one mistakenly charged with com-
mission of a crime doses not affect the guilt of
one proved to have aided and abetted, so long
as it is established that the crime was commit-
ted by someone. {Von Patzollv. U.S.; Legatos v.
u.s)
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(3) To aid and abet, a defendant must asso-
ciate himself with a venture, whether or not
there is a conspiracy, and try to make it suc-
ceed. Thus, in United States v. Johnson, where
the crime of attempted tax evasion by the main
defendant was based on alleged concealment
of his interest in, and income from, gambling
clubs, his co-defendants were held to be guilty
because they consciously were parties to the
concealment by pretending to be proprietors
even if they did not actually share in the making
of false returns. A defendant charged with ald-
ing and abetting in bribery need not have been
present when the bribe was paid. [Daniels v.
usy]

(4) A principal is not liable for a crime com-
mitted by an agent solely because of the rela-
tionship. He/she will be liable only if the act of
the agent is with his/her knowledge or consent
or he/she otherwise comes within the provi-
sions of section 2 of Title 18. The agent, him-
self/herself, is criminally responsible for his/
her own actions.

(5) A person becomes an accessory after
the fact, if, withknowledge of the commission of
a crime, he/she assists in preventing or hinder-
ing the apprehension, trial or punishment of the
perpetrator. [18 USC 3] Suppressing important
evidence also comes within this category. [Neal
v. U.S.] A person Is guilty of misprision of felony
if he/she has knowledge of the actual commis-
sion of a felony, conceals it, and does not make
this known to a person in authority as soon as
possible. [18 USC 4.)

(6) A corporation can be prosecuted for the
criminal acts of its officers concerning corpo-
rate affalrs, but the only possible punishment is
by fine. However, the officers themselves are
also criminally liable for these same acts. [Cur-

rier Lumber Co. v. U.S.]

323 (1-18-80)
Evidence (Genera! Rules)
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323.1 (1-18-80)
Definition of Evidence

Evidence is all the means by which any al-
leged matter or fact, the truth of which is submit-
ted toinvestigation, is established or disproved.
investigators obtaln evidentlary facts which by
Inference tend to prove or disprove the ulti-
mate, main, or principa! fact. The latter is a
matter for determination by a court or jury. For
example, a special agent obtains, in connection
with a net worth case, documents and oral

781

statements showing that a taxpayer's bank bal-
ance has increased substantially. That is an
evidentiary fact from which aninference may be
drawn relative to the ultimate or principal fact,
namely, that the taxpayer willfully attempted to
avade income tax. Legal evidence is such as is
admissible in court under the rules of evidence
because it tends reasonably and substantially
to prove a fact. Evidence Is distinguished from
proof In that the latter is the result or effect of
evidence.

323.2 (1-18-80)
Classifications of Evidence

(1) Direct evidence is that which, if believed,
proves the existence of the principal or ultimate
fact without any inference or presumption. It is
direct when the very facts in dispute are sworn
to by those who have actuat knowledge of them
by means of their senses. It may take the form
of admissions or confesslons made in or out of
court.

(2) Circumstantial evidence Is that which
tends to prove the existence of the principal fact
by Inference. The use of circumstantial evi-
dence is recognized by the courts as a legiti-
mate means of proof, and involves proving sev-
eral material facts which, when considered in
thelir relationship to each other, tend to estab-
lish the existence of the principal or ultimate
fact. Inthe absence of a confession of a witness
to whom the violator has expressed his intent,
violations involving willfu! intent are proved by
circumstanitial evidence. Indeed, it Is the only
type of evidence generally avalilable to shown
such elements of a crime as matice, intent, or
motive, which exist only in the mind of the per-
petrator of the deed. The proof of most Internat
Revenue violations, therefore, is based on cir-
cumstantial evidence. Circumstantial evidence
includes direct testimony as to secondary facts
which are relied on to establish the main fact in
Issue. For example, in a tax evasion case, a
taxpayer’s customer testifies that he/she paid
$10,000 for merchandise and a Government
agent testifies that the payment does not ap-
pear on the taxpayer's books and tax returns.
Those facts constitute direct evidence of the
ommission of $10,000 in income but not of the
malinissue, whichls, 'Did the defendant wilifully
attempt to evade Income tax?"

(a) In addition to proving intent, a subject
covered in greater detall in text 41(11).2 on will-
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fulness, circumstantial evidence is also fre-
quently used to prove unreported income as
shown by increases in net worth, expenditures,
or bank deposits.

(b) Circumstantial evidence may be as co-
gent and convincing as direct evidence and the
jury may properly find that it outweighs conflict-
ing direct evidence. However, the inference
must be based on convincing facts and mustbe
a more probable and natural one than other
explanations offered. The Supreme Courtinthe

Holland case stated as follows:

“Circumstantial evidence In this respect is intrinsically no
ditlerent from testimonial evidence. Admittedly, circumstan-
fial evidence may in some cases point to @ wholly incorrect
resull. Yel Ihis is equally true of testimonial evidence. In both
Instances, a jury is asked to weigh the chances of the evi-
dence’s correctly pointing to guitt against the possibility of

y or 0 In both, the jury must
use its experience with people and events in weighing the
probabilitios. If the Jury is convinced beyond a reasonable
doubt, we ¢an require no more.”

(3) Evidence may be positive or negative—
Evidence is positive wheni it relates to proof that
afact did or did not happen or exist. Evidenceis
negative when a witness states that he does
not have knowledge of the happening or exis-
tence of a fact or circumstance. Examples of
the latter are testimony that the records of a
District Director do not show that the taxpayer
filed a return and testimony of an agent thathe/
she examined records relating to real estate,
bank accounts, and other assets ina given area
and did not find any additional assets at the
starting point. Positive evidence is stronger
than negative evidence. In the Holland case the
Supreme Court held that proof of a likely source
of unreported income was sufficient to convict
in a net worth case without negating all possible
nontaxable sources of the alleged net worth
increases. However, certain facts can be
shown only be negative evidence. In the Massel
case the Supreme Court held that proof of a
likely source of unreported income is not neces-
sary where all possible sources of nontaxable
income were negated.

(4) Evidence also may be classified as oral,
documentary, and real—Evidence may be pre-
sentad orally through witnesses, or by the intro-
duction of records or other physical objects.
Oral testimony consists of statements made by
living witnesses under oath or affirmation. Doc-
umentary evidence consists of writings such as
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judicial and official records, contracts, deeds,
and less formal writings such as letters, memo-
randums, and books and records of private per-
sons and organizations. Maps, diagrams, and
photographs are classed as documentary evi-
dence. Real or physical, sometimes called de-
monstrative evidence, relates to tangible ob-
jects or property which are admitted in court or
inspected by a trier of facts. More detailed infor-
mation regarding oral testimony and documen-
tary evidence is presented in text 737 and 350,
respectively.

323.3 (1-18-80) 9781
Relevancy, and Competency

(1) To be admissible evidence must be rele-
vant, and competent. If a fact offered in evi-
dence relates in some logical way to the princi-
pal fact, itis relevant. The word relevantimplies
a traceable and significant connection. A fact
need not bear direcily on the principal fact. Itis
sufficient if it constitutes one link in a chain of
evidence or that it relates to facts which would
constitute circumstantial evidence thatafactin
issue did or did not exist. One fact is logically
relevant to another if, taken by itself or in con-
nection with other facts, it proves or tends to
prove the existence of the other fact. If the fact
is logically retevant, it is also legally relevant
unless itis barred by some rule of evidence. The
principal question to be resolved in determining
relevancy is: “Would the evidence be helpful to
the finder of the fact in resolving the Issue?”
(Rule 401, Federal Rules of Evidence).

(2) The terms relevant and competent are
not synonymous. Evidence must not only be
logically relevant and sufficiently persuasive
but also legally admissible, in other words, com-
petent. Relevant evidence may be incompetent
and hence inadmissible because it is hearsay,
or not the best evidence.

(3) Theword “irrelevant” usually refers more
particularly to the statement sought to be elicit-
ed. Although incompetency may relate to docu-
ments, in many cases it may go to the person of
the witness in that he/she may be under some
disability which prevents him/her from testify-
ing in the particular case. For example, aperson
is not competent to testity if he/she does not
understand the nature of an oath or is unable to
narrate with understanding the facts he/she
has seen.
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« (4) As applied to evidence such as docu-
ments, evidence is competent if it was obtained
inamanner, ina form, and from a source proper
under the law. Examples of incompetent evi-
dence are a confession involuntarily obtained
or an unsigned carbon copy of a document
which is offered without any explanation for the
failure to produce the original.

(5) Evidence may have limited admissibility.
The fact that certain evidence is not admissible
for one purpose, does not preclude its.use for
another. An evidentiary fact may not be admis-
sible as independent proof of the principal fact,
and yet be admitted to corroborate or impeach.
To illustrate, tax returns for years prior to those
inanindictment may be used to corroborate the
starting point for a net worth computation a!-
though they would not be admissible as proof of
the charge of attempted evasion.

(6) A special agent should obtain and report
all facts which logically relate to the subject of
his/her investigation. He/she should not omit
any significant facts because of doubt regard-
ing their relevance. There are no absolute and
concrete standards for relevancy because the
facts vary in each case. Therefore, judges have
broad discretion in determining what evidence
is relevant. Likewise, the special agent should
not omit evidence because of doubt as to its
materiality or competency.

323.4 (1-18-90) 9781
Judiclal Notice

(1) To save time and expense, a trial judge
may accept certain facts without requiring
proof, if they are commonly and generally
known, or can be easily discovered. [Applica-
tion of Knapp-Monarch Co.; Porter v. Sunshine
Packing Co.} Judiclal notice of such facts takes
the place of proof and is of equal force. This
does not prevent a party from introducing evi-
dence to dispute the matter. {App. of Knapp-
Monarch Co., 9 Wigmore on Evid. (3rd Ed.) sec.
2567.)

(2) A matter of judicial notice may be said to
have three material requisites:

(a) It must be a matter of common and
general knowledge (6r capable of accurate and
ready demonstration). [App. of Knapp-Monarch
Co.]

(b) It must be well-settled and not uncer-
tain; and

(c) ttmust be known to be within the limits
of the jurisdiction of the court. [20Am. Jurispru-
dence, Evidence, p. 81, sec. 59.]

(3) A Federal court must take judicial notice
of such matters as the Constitution, statutes of
the United States (including fegistative history),
[Alaska v. American Can Co.} treaties, contents
of the Federal Register, in which the Internal
Revenue and other administrative regulations
are published, and the taws of each state. [La-
mar v. Micou; Application of Dandridge.} Laws
of foreign jurisdictions are not judicially noticed.

(4) A Federal court will judicially notice its
record in the same case. [U.S. v. Russell] It is
notrequired to notice prior litigationin the same
court, {Benetti v. U.S.] but may do so under
certain circumstances where the prior proceed-
ings are closely related, as in a contempt pro-
ceeding. (O'Malley v. U.S.}

(5) Federal courts may also judicially notice
such matters as sclentific and statistical facts,
well-established commerclal usages and cus-
toms, and historical and geographical facts.

3235 (1-15-80) 9781
Presumptions

(1) A presumption is a rule of law which per-
mits the drawing of a particular inference as to
the existence of one fact not certainly known
from the existence of other particular facts. Al-
though it is not evidence, it may be considered
as a substitute for evidence. Any inference is a
permissible deduction from the evidence and
may be accepted or rejected by the trier of fact
whether it be the court or a jury. it differs from a
presumption in that the latter is a rule of law
affecting the duty of proceeding with the evi-
dénce. For example, there is a presumption in
civil cases that the Commissioner's determina-
tion of additional income is correct, {Rule 32,
Rules of Practice, Tax Court: Welch v. Helver-
ing, Botany Mills v. U.S.] atthough he still has
the burden of proving intent to evade tax. How-
ever, aninference of such intent may arise from
certain proved facts.

(2) Presumptions may be conclusive or re-
buttable. A conclusive presumption is binding
upon the court and jury and evidence in rebuttal
Is not permitted. For example, it is generally
recognized that an infant under the age of sev-
en is conclusively presumed to be incapable of
committing a felony.

(3) A rebuttable presumption is one which
prevails until it is overcome by evidence to the
contrary. Some rebuttable presumptions are:
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(a) In criminal cases, a defendant is pre-
sumed to be innocent until he/she is proved
guilty beyond a reasonable doubt.

(b) A presumptlion as to authenticity of sig-
natures on Internal Revenue documents Is cov-
ered by IRC 6064, which provides: “The fact
that an individual's name is signed to a return,
statement, or other document shall be prima
facie evidence for all purposes that the return,
statement or other document was actually
signed by him.” Presumptions as to the authori-
zation for signing corporation and partnership
returns are contained in IRC 6062 and 6063.

(c) Itis presumed that public officers per-
form their duties according to law and do not
exceed their authority.

(d) Every person is presumed to know the
law, and ignorance of the law is no excuse for its
violation. This presumption does notrelieve the
government from proving willfulness in criminal
actions for violation of the Internal Revenue
taws. The defendant may show his/her miscon-
ception of the Internal Revenue law as evi-
dence of his/her lack of willfulness. [Haigler v.
u.sl}

(e) A person signing an instrument is pre-
sumed to have knowledge of Its contents.

() A person of ordinary intelligence Is pre-
sumed to intend the natural and probable con-
sequences of his voluntary acts. Although this
presumption in itself will not relieve the burden
of proving willfulness, it does operate to permit
Inferences to be drawn from the acts of the
defendant which may constitute the clrcum-
stantial proof of willfulness. {McKenna v. U.S.]

(g) The deductions and excluslons ap-
pearing on an income tax return are presumed
to be all that exist. [U.S. v. Bender}

" (h) Every person is presumed to be sane.

(1) Proot that a letter, properly stamped
and addressed, was mailed and not returned to
the return address creates a presumption that it
was received.

" (j) Theflightofapersonaccusedofacrime
or an attempt to evade arrest may create a
presumption of guilt.

(k) The destruction, mutilation, or conceal-
ment of books and records or other evidence
creates a presumption that the production of
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the records or evidence would be unfavorable
1o the person destroying them. A fabricator of
evidence also creates a presumption against
himselt/herselt. Itis proper for a court to charge
the jury that it may consider the taxpayer’s re-
fusal to produce his/her books and records for
Internal Revenue inspection, in determining the
question of willfulness. {Louis C. Smith v. u.s.;
Beard v. U.S.; Oison v. U.S.; Myres v. U.S.]

323.6 (1-18-80) 9701
Burden of Proof

(1) Burden of proof is the obligation of the
party alleging the affirmative of an issue to
prove it. This burden remains on the Govern-
ment throughout a criminal trial although the
burden of going forward with evidence may shift
from one side to the other. {Lisansky v. U.S.)
The doctrine of judicial notice and the operation
of presumptions are aids in carrying the burden
of proof and in proceeding with evidence. When
the party having the burden of proof has pro-
duced sufficient evidence for the jury toreturna
verdictin favor of such party, a prima facie case
has been established. This does not mean that
the jury will render such a verdict, but that they
could do so from the standpoint of sutficiency of
evidence. At this point the defendant has two
cholces. Ha/she may choose to offer no evi-
dence, relying on the court and jury to decide
that the Government has not overcome the
presumption ot innocence, or he/she may offer
evidence in his defenss. If he/she wishes to
Introduce new matters by way of denial, expla-
natlon, or contradiction, the burden of going
torward with evidence is his/her, although the
prosecution stilt has the burden of proof with
respect to the entire case. The court pointed
this out to a jury in the Littlefield case in the

following lariguage:

“Tha burden of proof Is not upon the defendant to prove
that he/she did betleve that the way in which he/she comput-
d and retumaed his/her income was correct, but the burden
Is upon the Government to prove beyond & reasonable doubt
that the defendant intended to commit & crime and intended
wiilfully 10 defraud the Govemment. i you have & ressonable
doubt arising from the evidence a3 10 whether or not n com-
puting and retumning his/her Income for the years jnvolved
here the defendant acted in good faith according lo the best
of his/her knowledge and understanding, even though his
method of computation might have been entirely wrong, it Is
your duty to find him not guitty.”
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{2) Proof beyond a reasonable doubt of ev-
ery element of the crime charged is necessary
for a conviction. In charging a jury as to the
meaning of reasonable doubt, the judge In U.S.
v. Sunderland stated:

A reasonable doubt, is a doubt founded upon a consider-
ation of all the evidence and must be based on reason. Be-
yond a reasonable doubl does nol mean to a moral certainty
or bayond a mere possible dount or an imaginary doubt. It ls
such a doubt as would deter & reasonably prudent man or
woman from acting or daciding ln the more imporiant matters
Involved in his or her own affairs. Doubls which are not based
upon & reasonable and carelful consideration of afl the evi-
dence, but are purely Imaginary, or born of sympathy alone,
should not be considered and should not influence your ver-
dict. It is only necessary that you should have that certainty
with which you the more impx nflife. If
you have thal certainly, then you are convinced beyond a
reasonable doubt.

“A defendant may not ba upon mere
or j 0. A defendant should be d H the evi-
dence Is equally consistent with lnnocence as with guilt.”

(3) Incivil cases the burden of proof ordinari-
ly is on the plaintiff to prove his/her case, with-
out any presumption against him/her at the
outset. In tax cases, however, the burden Is
upon the plantiff or petitioner (taxpayer) to over-
come the presumption of correctness of the
Commissioner's determination of the deficien-
c¢y. [Avery v. Comm.] Rule 32 of the Rules of
Practice, Tax Count, provides: “The burden of
proof shall be upon the petitioner, except as
otherwise provided by statute, and except that
in respect of any new matter pleaded In his
answer, it shall be upon the respondent.” There
are four important exceptions to the above rule,
namely, fraud cases, [Paddock v. U.S.] where
assessment is asserted within the six-year limi-
tation on account of alleged omission of more
than 25 percent of gross income stated in the
return, other new matters pleaded by the Com-
missioner, and transferee proceedings.

(a) The Internal Revenue Code provides
that the burden of proofs is on the Commission-
er where fraud is alleged. IRC 7454 states: “In
any proceeding Involving the issue whether the
petitioner has been guilty of fraud with intent to
evade tax, the burden of proof In respect of
such issue shall be upon the Secretary or his
delegate.” As a matter of general law it has
always been held that one who alleges fraud
must prove it. {Budd v. Comm.]

{b) Where, under IRC 8501(e), the Com-
missioner makes an assessment after the
three-year limitation period, but within gix years
after the return Is filed, because of omission of
more than 25 percent of the amount of gross
income shown in the return, the burden of prov-
ing the required omission is on him/her. [Reis v.

Comm.) This is in line with the general rule that
one relying on an exception to the statute of
limitations must prove the exception. [Wood v.
Comm.)

{c) Tax Court Rule 32 provides that the
Commissioner has the burden of proving new
matters pleaded by him/her in answer to the
petition. This is an application of the general
rule of law regarding evidence which places the
burden on the party alleging the fact at issue.

(d) The Commissioner has the burden of
proof to establish transferes liability. IRC 6902
provides: “In proceedings before the Tax Court
the burden of proof shall be upon the Secretary
or his delegate to show that a petitioner is fiable
as atransferee of property of a taxpayer, but not
to show that the taxpayer was liable for the tax."
The original tax deficiency Is presumed to be
correct and the transferee has the burden of
establishing its incorrectness.

(4) The degree of proof required in civil cas-
es is a "preponderance of evidence," except
where fraud Is alleged. In the latter case, “‘clear
and convincing evidence™ is necessary in order
to prevall on the fraud Issue. [Rodd v. Fahs}

(a) Preponderance of evidence is evi-
dence that will incline an impartial mind to one
side rather than the other so as to remove the
cause from the realm of speculation. It does not
relate merely to the quantity of evidence. in the
Wissler case the court's instruction concerning

preponderance of evidence was as follows:

“‘The terms ‘preponderance of evidence’ and 'greater
weight of evidence’ as used In these instructions are terms of
practically the same meaning, and when H Is said thal the
burden rests upon either party to establish any particular fact
or proposition by a prepond or greater weight of evi-
donce, it is meant that the evidence offered and introduced in
support thereof to entitle sald party to a verdict, should when
fully and faldy d produce the stronger Impres:
upon the mind and be more convincing when weighed
against the i din thereto. Such
preponderance Is not atways to be determined by the num-
ber of witnesses on the respective sides, although t may be
thus determined all other things being equal.”

(b) Clear and convincing evidence is that
which need not be beyond a reasonable doubt
asinacriminal case but mustbe stronger than a
mere preponderance of evidence. In the Glad-
den case the court instructed the jury on this
point as follows:

A mere proponderance of the evidence, meaning merety
the greater weight of the evidence, is not sufficient lo prove
fraud. This does not mean that you must be convinced of
fraud boyond & reasonabla doudt, bocause INg is nol a crimi-
nal case. However. 8n atiepation of raud dros require a
greater degree of proot than Is required In most civil cases,

and & mere prop of the evid wive enough lo
MT 9781-1 323.6
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Incline the 1ind of an impartial juror to one side of the issue
tather then the olher, is nol enough to prove fraud. Fraud
mus| be eslablished by evidence which i clest, Gagent and
convincing

323.7 (1-18-80) 9701
Hearsay (Federal Rules of
Evidence Article Vili)

(1) A statementis an oral or wrilten assertion
or nonverbal conduct of a person, if itis intend-
ed by a person as an assertion (Rule 801(a)).
Hearsay statements are inadmissible at trial
unless an exception is applicable (Rule 802).
Lack of opportunity for cross-examination and
unreliability are the principal reasons for exclud-
Ing hearsay testimony.

(2) Hearsay is a statement, other than one
made by the declarant while testifying at the
trial of hearing, offered in evidence to prove the
truth of the matter asserted (Rule 801(c)). Evi-
dence which does not come from the personal
knowledge of the declarant but from the repeti-
tion of what the declarant has heard others say
is hearsay. For example, testimony of a special
agent that third parties made statements to the
agent that checks written by a taxpayer were
personal in nature is hearsay and Inadmissible.
The personal nature of the checks would be
proved through the taxpayer’'s admissions and
racords, and testimony and records of the third
parties.

(3) Thetollowing statements are nothearsay
under the provisions of Rule 801(d):

“(1) Prior statement by witness. The de-
clarant testifies at the trial or hearing and is
subject to cross-examination concerning the
statement, and the statement Is (A) inconsist-
ent with his testimony, and was given under
oath subject to the penalty of perjury at a trial,
hearing, or other proceeding, or in a deposition,
or (B) consistent with his testimony and is of-
ferad to rebut an express or implled charge
against him of recent fabrication or improper
influence or motive, or “[This could also Include
one of identification of a person made after
perceiving him/her.]

“(2) Admission by party-opponent. The
statement is offered against a party and Is (A)
his own statement, In either his Individual or a
representalive capacity, or (B) a statement of
which he has manifested his adoption or bellef
in its truth, or (C) a statement by a person
authorized by him to make a statement con-
cerning the subject, or (D) a statement by his
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agent or servant concerning a matter within the
scope of his agency or employmeft, made dur-
ing the existence of tha relationship, or (E) &
statement by a coconspirator {SIC] of a party
during the course and in furtherance of the
conspiracy."

(4) Rule 801(d)(1){A) provides that when a
witness teslifies at a trial or hearing and is sub-
Ject to cross-examination concerning a prior
statement inconsistent with the witness' pres-
ent testimony, the prior statement may be ad-
mitted for its truth if the witness made it under
oath in a previous proceeding (excluding grand
jury) or deposition. A proceeding Is a formal
evidentiary hearing where the witness/declar-
ant is subject to cross-examination. Testimony
taken by a special agent in an affidavit or ques-
tion and answer statement does not qualify.

(5) Admissions of a party-opponent (e.g. tax-
payer) which are offered against the party are
not hearsay (Rute 801(d)(2)). The admissions
include statements:

(a) made by the party, or

(b) shown to have been adopted or be-
lieved by the party (adoptive/implied admis-
sion), or

(c) made by a person authorized by the
party to make a statement concerning the sub-
ject of the statement, or

(d) made by an agent or servant of the
party concerning a matter within the scope of
the agency/employment, and made during the
existence of the relationship, or

(e) made by a coconspirator during the
course and in furtherance of a conspiracy.

(6) Rules 803 and 804 specify certain excep-
tions to the hearsay rule. The exceptions are
based on the theory that under appropriate cir-
cumstances a hearsay statement is of the type
that makes its trustworthiness and truthfulness
highly probable and the statementis necessary
to prove the fact alleged. In these Instances the
statements can be introduced by other than the
declarant even though the declarant Is avail-
able to teslify.

(7) Rule 803, Hearsay Exceptions; Availabil-
ity of Declarant immaterial, lists twenty-four
(24) statements which are not to be excluded by
the hearsay rule. Some of the more important
exceplions are:

(a) (Rule 803(1)) “Present sense Impres-
sion.—A statement describing or explaining an
event or condition made while the declarant
was perceiving the event or condition or imme-
diately thereafter.”

o/
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(b) (Rule 803(2)) "Excited utterance.—A
gtatement relating to a startling event or condi-
tion made while the declarant was under the
stress of excltement caused by the svent or
condition.” This exception refers to spontane-
ous declarations and acts committed during the
event. The trustworthiness of such statements
lies in their spontaneity, for the occurrence
must be startling enough to produce a sponta-
neous and unreflective utterance without time
to contrive or misrepresent. Once the excite-
ment passes, statements made are not within
this exception. They may be made by partici-
pants or bystanders, and a person who made or
heard such statemnents may testify about them
in court. The trial judge has wide discretion in
deciding the admissibility of unsworn state-
ments. The circumstances involved in a raid on
a bookmaking establishment may be used to
illustrate the application of this rule. One of the
persons in the establishment, upon seeing the
raiding officers enter the room says: “Burn the
betting slips!” Even though the speaker is never
identified and is not available as a witness, an
agent who heard the statement may be permit-
ted to testify about it in a trial of John Doe, to
prove that betting slips existed.

(c) (Rute BO3(3)) "Then existing mental,
emotional, or physical condition.—A statement
of the declarant's then existing state of mind,
emotion, sensation, or physical condition (such
as intent, plan, motive, design, mental feeling,
pain and bodily health), but not including a
statement of memory or belief to prove the fact
remembered or believed, unlessitrelates to the
execution, revocation identification, or terms of
declarant’s will."” Example: Assume that the
taxpayer is alleging that the return preparer was
in a state of depression when the return was
prepared and is responsible for errors on the tax
return. Awitness (e.g. the return preparer's sec-
retary) who spoke with the return preparer at
the time the return was being prepared, could
testify that the return preparer expressed a feel-
ing of mental well-being and confidence. The
witness could testify, whether or not the return
preparer was available.

(d) (Rule 803(4)) “Statements for purpos-
es of medical diagnosis or treatment.—State-
ments made for purposes of medical diagnosis
or treatment and describing medical history, or
past or present symptoms, pain, or sensations,
or the Inception or general character of the
cause or external source thereof, insofar as
reasonably pertinent to diagnosis or treat-
ment.” This section does not change the law of

privilege (HB 244.6).

{e) (Rule B03(5)) “Recorded recollec-
tion.—A memorandum or record conceming a
matter about which a witness once had knowl-
edge but now has Insufficient recollection to
enable him to testify fully and accurately, shown
to have been made or adopted by the witness
when the matter was fresh in his memory and to
reflect thatknowledge correctly. If admitted, the
memorandum or record may be read into evi-
dence but may not itself be received as an
exhibit unless offered by an adverse party.”
Example: A special agent has taken a question
and answer statement from a witness. At trial,
the witness no longer recollects the facts in the
statement. Even if the witness has not initialed
the pages and/or signed the statement, the
facts of the statement could be read at trial as a
record adopted by the witness. Inthe case of an
unsigned affidavit, if it can be shown that the
witness indicated that the facts recorded were
true, the facts of the unsigned affidavit could be
read as a statement adopted by the witness.
Similarly, if a witness had in some way indicated
the adoption of @ memorandum prepared by a
special agent, the memorandum could be read
as evidence. (See also HB 637.6, Refreshing
Memory or Recollection.)

(f) (Rule 803(6)) "Records of regularly
conducted activity.—A memorandum, report,
record, or data compilation, In any form, of acts,
events, conditions, opinlons, or diagnoses,
made at or near the time by, or from information
transmitted by, a person with knowledge, if kept
in the course of a regularly conducted business
activity, and if it was the regular practice of that
business activity to make the memorandum,
report, record, or data compilation, all as shown
by the testimony of the custodian or other quali-
fied witness, unless the source of information or
the method or circumstances of preparation
indicate lack of trustworthiness. The term ‘busi-
ness’ as used in this paragraph includes busi-
ness, institution, assoclation, profession, occu-
pation, and calling of every kind, whether or not
conducted for profit.” This rule permits showing
that an entry was made in a business record
maintained in the ordinary course of business
without producing the person who made the
entry (HB 253.21). Where there Is an indication
that the particular record lacks trustworthiness,
this rule does not apply. This rule extends the

definition of business to Include records of insti-
tutions and associations like schools,
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churches, and hospitals. The rule covers data
compilations whether stored in a computer or
elsewhere.

(9) (Rule 803(8)) *Public records and re-
ports—Records, reports, statements or data
compilations, in any form, of public offices or
agencies, setting forth (A) the activities of the
office or agency, or (B) matters observed pursu-
ant to duty Imposed by law as to which matters
there was a duty to report, excluding, however,
in criminal cases matters observed by police
officers and other law enforcement personnel,
or (C) in civil actions and proceedings and
against the Government in criminal cases, fac-
tual findings resulting from an investigation
made pursuant to authority granted by law, un-
less the source of information or other circum-
stances indicate lack of trustworthiness.”

1 The admissibllity of official records and
coples of transcripts thereof in Federal pro-
ceedings Is further covered by 28 U.S.C. 1732,
Record made in regular course of business;
photographic copies [HB 253.2]; 28 U.s.C.
1733, Government records and papers; coples
[HB 253.3); and Rule 27, Federal Rules of Crim-
inal Procedure.

(h) (Rule 803(17)) “Market reports, com-
mercial publications.—Market quotations, tab-
ulations, lists, directories, or other published
compilations, generally used and relied upon by
the public or by persons in particular
occupations.”

() (Rule 803(21)) “Reputation as (o char-
acter.—Reputation of a person’s character
among his associates or in the community.”

1 Rule 803(21) makes admissible the
kind of reputation evidence that is provided for
in Rule 405(a), Methods of Proving Character;
and Rule 608(a), Evidence of Character and
Conduct of Witness (HB 637.4).

() (Rule 803(22)) “'Judgment of previous
conviction.—Evidence of a final judgment, en-
tered after a trial or upon a plea of guiity (but not
upon a plea of nolo contendere), adjudging a
person guilty of a crime punishable by death or
imprisonment in excess of one year, to prove
any fact essential to sustain the judgment, but
not including, when offered by the Government
in a criminal prosecution for purposes other
than impeachment, judgments against persons
other than the accused. The pendency of an
appeal may be shown but does not affect
admissibility.”

MT 97811
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(k) (Rule 803(24)) “Other exceptlions.—A
statement not specifically covered by any of the
foregoing exceptions but having equivalent cir-
cumstantial guarantees of trustworthiness, if
the court determines that (A) the statement is
offered as evidence of a material fact; (B) the
statement is more probative on the point for
which it is offered than any other evidence
which the proponent can procure through rea-
sonable efforts; and (C) the general purposes of
these rules and the interests of justice will best
be served by admission of the statement into
evidence. However, a statement may not be
admitted under this exception unless the propo-
nent of it makes known to the adverse party
sufficiently in advance of the trial or hearing to
provide the adverse party with a fair opportunity
to prepare to meet it, his intention to offer the
statementand the particulars ot it, Including the
name and address of the declarant.”

1 Rule 803(24) is repeated in Rule
804(b)(5). Under this, the court, having deter-
mined that a statement offered as evidence of a
materia! fact is more probative on the point for
which it is offered than any other evidence
which a proponent can procure by reasonable
efforts, may admit the evidence if, by so doing,
the general purposes of the Federal Rules of
Evidence and the interests of justice will be
served. The evidence must demonstrate cir-
cumstantial guarantees of trustworthiness and
the parties must be advised of its potential uge
In advance of trial. The use of this exception Is
rare and should not be relied upon.

(8) RuleB04, Hearsay Exceptions: Declarant
Unavailable. Rule 804 concernsitself with hear-
say exceptions that are limited to situations ]
which the declarant is unavailable as a witness.
Rule 804 is quoted below (except material in
brackets):

(a) Definition of unavailability—Unavaila-
bility as a witness includes situations in which
the declarant—

*(1) Is exempted by ruting of the courton
the ground of privilege from testifying concern-
ing the subject matter of his statement; or

“(2) persists in refusing to testify con-
cerning the subject matter of hig statement de-
spite an order of the court to do so; or

"(3) testifies to a lack of memory of the
subject of his statement; or

*(4) is unable to be present or to testify
at the hearing because of death or then existing
physicat or mental illness or infirmity; or
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*(5) is absent from the hearing and the
proponent of his statement has been unable to
procure his attendance (or in the case of a
hearsay exception under subdivision (b)(2), (3),
or (4), his attendance or testimony) by process
or other reasonable means. *'A declarant is not
unavailable as a witness if his exception, refus-
al, ctaim of lack of memory, inability, or absence
is due to the procurement or wrongdoing of the
proponent of his statement for the purpose of
preventing the witness from attending or
testilying.”

(b) Hearsay exceplions.—The following
are not excluded by the hearsay rule if the de-
clarant is unavailable as a witness:

“(1) Former testimony.—Testimony giv-
en as a witness at another hearing of the same
or a different proceeding, or in a deposition
taken in compliance with law in the course of
the same or another proceeding, if the party
against whom the testimony is now offered, or,
in a civil action or proceeding, a predecessor in
interest, had an opportunity and similar motive
té develop the testimony by direct, cross, or
redirect examination." {Under this section, it
does not matter whether the opportunity for
examination came in the form of direct or cross-
examination, as long as there was adequate
opportunity to develop the testimony of the wit-
ness in the prior formal hearing.]

“(2) Statement under belief of impeding
death.—In a prosecution for homicide or in a
civil action or proceeding, a statement made by
a declarant while believing that his death was
imminent, concerning the cause or circum-
stances of what he believed to be hisimpending
death.” [This exception is applicable only in
homicide cases or related civil actions. Dying
declarations are not normally relevant to tax
investigations.]

*(3) Statement against interest.—A
statement which was at the time of its making
so far contrary to the declarant's pecuniary or
proprietary interest, or so far tended to subject
him to civil or criminal liability, or to render inva-
lid a claim by him against another, thatareason-
able man in his position would not have made
the statement unless he believed itto be true. A
statement tending to expose the declarant to
criminal liability and offered to exculpate the
accused is not admissible unless corroborating
circumstances clearly indicate the trustworthi-

ness of the statement.” {The party introducing
the statement should be prepared to show that
the declarant was aware that the statement
was against interest at the time it was made.]

"'(4) Statementof personal or family his-
tory.—(A) A statement concerning the declar-
ant’'s own birth, adoption, marriage, divorce,
legitimacy, relationship by blood, adoption, or
marriage, ancestry, or other similar fact of per-
sonal or tamily history, even though declarant

had no means of acquiring personal knowledge
of the matter stated; or (B) a statement con-
cerning the foregoing matters, and death also,
of another person, if the declarant was related
to the other by blood, adoption, or marriage or
was so intimately associated with the other's
family as to be likely to have accurate informa-
tion concerning the matter declared.”

“(5) Other exceptions."” [These are the
same as those specified in Rule 803(24) (H8
223.7(7)).]

330 (1-18-60) 9781
Sources of Information

331 (1-18-80) 9781
Introduction

This material concerns sources of investiga-
tive information that may be useful to special
agents of all districts. Districts offices may pre-
pare an addenda of other sources which are
applicable to Investigations in the local area.
Information regarding any corrections to the
material in this section or any additionat
sources which are of sufficient importance to
warrant inclusion in the Handbook may be for-
warded to the Director, Criminal Investigation
Division, National Office (CP:CI:P).

332 (1-18-80) 9781
Confidential Sources of
Information

332.1 (1-18-60) 9781
Manual References
Procedures for processing information from

confidential sources are provided in IRM 9370
through 9373.

332.2 (1-10-80) 9781
Informants
332.21 (1-18-80) 9781

Definition of Informants

An informant Is an individual who furnishes
information to the Internal Revenue Service.
Suchinformation may be furnished on the infor-
mant's own Iinitiative or as a result of being
directed to furnish information by a special
agent or other Service employee. (See IRM
9373.2)

332.22 (1-18-90) 0781
Development of Informants

Many criminal tax cases have originated from
Information furnished by informants, and many
have been successfully completad only be-
cause of the use of informants who have sup-
pliad information otherwise unavailable. This is

MT 9781-4
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ospecially true with respect to taxpayers en-
gaged in Rlogal activities.

332,23 (5-9-50) o781
Protection of Informants

(1) During Investigations—Communications
of confidential informants are based on the in-
formant’s trust that his/her identity will not be
disclosed and that he/she will not be harmed
physically, economically, or otherwise because
of his/her action in furnishing information to the
Government. The protection of confidential in-
formants, therefore, is absolutely essential in
enforcement activities. Special agents will not
divulge either the identity of the informant or the
existence of a confidentialinformantin the case
to anyone other than authorized persons. To
provide maximum security regarding their iden-
tity and existence, confidential informants will
not be used as witnesses, placed in a position
where they might become witnesses, or unnec-
essarily identifiod in court without their consent.
In order to avoid the contlict between preserva-
tion of an informant’s anonymity and the possi-
ble disclosure of an informant's identity during
the investigation and prosecution, the special
agent should make a decision early inthe inves-
tigation about the feasibility of development of
other evidence to take the place of the infor-
mant as a witness. If this is not feasible, the
case should generally be closed. Communica-
tions of confidential informants should not be
attached to income tax returns, assoclated with
workpapers, or included in the exhibits submit-
ted with a report. Further precautions concern-
ing the treatment of confidential sources of in-
formalion in reports is set forth in 633.1:(1)(e).

(2) In the Courts

(a) Itis the duty of every citizen to commu-
nicate to his/her Government any information
which he/she has of an offense againstits laws.
To encourage him/her in performing his/her
duty, the courts have held such information to
be confidential within the discretion of the Gov-
ernment. The courts, on the basis of public
policy, will not compel or allow disclosure of an
informant's identity without the consent of the
Government unless such information is useful
evidence to vindicate the accused or lessen the
risk of false testimony, or is essential to the
proper disposition of the case. [Rugendorf v.
U.S.; Roviaro v. U.S.] Since the privilege exists
in behalf of the Government and not the infor-
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mant, the Government may waive it, and it is
deemed 1o be waivad if the informant Is put on
the witness stand. {U.S. v. Schneiderman; Se-
gurola v. U.S.] Further discussion of the law
regarding privileged communications of infor-
mants is contained In 344.

(b) If a special agent, who has promised an
informant that he/she would keep his/her iden-
tity confidential, is asked to disclose such iden-
tity on the witness stand and no objectionto the
question is made or sustained, he/she should
not refuse to answer, but should state that he/
she cannot disclose the information on the
ground that it was a privileged communication

- 1o an officer of the Government, [Scherv. U.S.]

and that he/she is bound by instructions not to
disclose such information. He/she should
maintain this position pending instructions from
his/her superiors and advice from the United
States Attorney. The special agent’s failure to
disclose this information may have several
results:

1 The court may, it he/she thinks that no
harm is done the defendant, uphold the special
agent;

2 The court may dismiss the action;

3 The special agent’s superiors may re-
lease him/her from his/her obligation; or

4 |f he/she persists in his/her refusal to
answer, the court may find him/her in
contempt.

332.24 (1-18-80) 9781
Techniques With Informants

(1) Be fair and truthful with informants, Make
no promises that you do not intend to fulfill.
Show appreciation for the information fur-
nished but do notlet aninformant determine the
procedure to be used in the investigation or
otherwise controlit. A Government officer must
not condone any violation of law in order to
obtain information. Informants may, through ig-
norance or zeal, induce a violation. If a defend-
ant can show that the informant who induced
him/her to commit a violation was acting under
some arrangement with Government officers,
he/she has a lega! defense. Therefore, when-
aver there appears to be a possibility of entrap-
ment or some other unlawful act by an infor-
mant, he should be guided in a manner that will
prevent the occurrence of such acls.

'V
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(2) Some Informants supply only what infor-  333.1 (1-10-80) 9781

mation they think the officer does notknow. The
receiver, therefore, should in all instances
make every effort to get all facts within the
knowledge of the informant. if a telephone calt
is received from an anonymous source, the
receiver should strive to elicit ali possible infor-
mation before the connection is broken be-
cause the caller may not offer any further op-
portunity for communication.

(3) Informants provide information for a vari-
oty of reasons. In estimating the reliability of an
informant and evaluating the information which
he furnished, consideration should be given to
his/her motive.

(4) A special agent who receives information
about a taxpayer from an informant should
check the Criminal Investigation Division files,
inasmuch as the informant may have given an
incorrect or incomplete name for the taxpayer.
If the original fite check discloses no record,
and the special agent finds during his/her in-
vestigation that the taxpayer speils his/her
name differently or uses names in addition to
the name reported by the informant, the special
agent should immediately recheck under the
newly discovered name or names.

332.25 (1-18-80) 9781
Payments to Informants

(1) Instructions concerning rewards for infor-
mation submitted to the IRS are contained in
IRM 9371. Instructions concerning confidential
expenditures and courtesy expenditures which
involve payments to or on behalf of informants
are contained in IRM 9372 and IRM 9373.3.

(2) Under no circumstances are Internal
Revenue employees authorized to assure any
person that a reward will be paid in any amount,
nor should Internal Revenue personnelindicate
to the informant in any manner the amount of
the probable tax recovery or whether such re-
covery is based upon the information submitted
by the informant. If inquiry is made as to the
amount which may be received, the inquirer
should be furnished with a copy of Publication
733, Rewards for Information Given to the Inter-
nal Revenue Service, pertaining to rewards for
information about violations of the internal rev-
enue laws.

333 (1-18-60) 0781
Information From Government
Offices In Washington, D.C.

General

(1) Requests for tax related information to be
obtained from the following governmental of-
fices located In Washington, D.C., shall be sent
by the Chief, Criminal Investigation Division,
with the concurrence of the District Director.to
the Director, Criminal Investigation Division,
National Otfice, Attn: Chief, Operations Branch:

(a) national headquarters office of the
Federal Bureau of Investigation;

(b) national headquarters office of Selec-
tive Service. Records of Selective Service ap-
plicants are confidential and the information
therein may not be released except in cases
where extraordinary circumstances, such as
national security consideration, require
disclosure;

{c) all congressional committees and sub-
committees and thelir investigatory staffs;

(d) the Securities and Exchange
Commission;

(e} National Office of the Internal Revenue
Service;

(f) Federal Deposit Insurance Corpora-
tion; and .

(g) any otherrequests forinformationtobe
obtained from departments and agencies in
Washington, D.C. which s not routine in nature,
It there is a question as to whether the material
is of aroutine nature, the request should be sent
to the Director, Criminat Investigation Division,
who will determine its disposition.

(2) Requests of a routine nature for informa-
tion from other governmental offices located in
Washington, D.C., shall be forwarded to the
Chief, Criminal Investigation Division, Baliti-
more, Maryland, and not to the National Office.

(3) See IRM 9264.2.

333.2 (0-6-90) 9781
Soclal Security Administration
Records

(1) Regutations under the Social Security Act
authorize the Soclal Security Administration to
disclose information to any officer or employee
of the Department of the Treasury law(ully
charged with the administration of Titles N, Vi,
or IX of the Social Security Act, the Federal
Insurance Contributions Act, the Self-Employ-
ment Act, or the Federal Unemployment Tax
Act, or any Federal income tax law, for the
purpose of such administration only. The regu-
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lations expressly forbid further disclosure of in-
formation thus obtained, or its use for any pur-
pose other than administration of the employ-
ment and income tax laws.

(2) The procedures described herein will be
followed for all requests (other than those relat-
ing to benelit payments) except those made in
situations which require a more expeditious
response:

(a) Form 2264, Requestfor Social Security
Account Information, shall be used in request-
ing the name and address of the latest reporting
employer of a taxpayer from the records of the
Social Security Administration (SSA). Such
form shall not be used in requesting other infor-
mation from the agency. The form should be
prepared for each individual involved and care
should be exercised to make certain that all
applicable items are accurately completed. The
space on the form designated “Originating Of-
fice” may be left blank or utilized to identify the
post of duty of the special agent originating the
form request. So that SSA can give priority to
IRS criminal cases the form should be labeled
as “IRS-CRITICAL CASE" at the top, in such
instances. The taxpayer's name should be
typed or legibly printed and his/her complete
Social Security Number must be shown in order
that the Social Security Administration may
teadily identify the proper account. When the
Social Security Number I8 not known and an
inuiry to the Social Security Administration is
deemed essential, complete Information must
be furnished regarding the individual's full
name, date and place of birth, and names of
both parentsincluding his/her mother's maiden
name. IRS district codes, which are set out in
text 142.(34):(3) of IRM 4810, Audit Reports
Handbook, must be shown in the appropriate
space on the form.

(b) When the name and address of the
latest recorded employer is requested, the So-
clal Security Administration wil! return the Form
2264 to the requesting IRS district with the
information entered on an electronically pre-
pared form attached to the Form 2264. In com-
pleting the space designated “Return To" on
the Form 2264, there should be inserted “At-
tention: Chief, Criminal Investigation Divislion,
and the address of the requesting district. The
form will be signed by the Chief In the space

provided or by a subordinate supervisory official
who has baen authorized to sign the form.

(c) Agreement has been reached with the
Social Security Administration that its records
will be checked only for the calendar year in
which the Form 2264 is submitted and, if no
employer is found for that calendar year, for the
two preceding calendar years.

{d) Requests for itemization of quarterly
earnings, which identify employers and
amounts of wages taxable under the Federal
Insurance Contributions Act, may also be made
to the Social Security Administration when such
information is needed in the administration of
employment and income tax laws. Requests of
this type shall be made by memorandum stating
that the information Is to be used in an official
investigation of an employment or income tax
matter and identifying the period or periods for
which an itemization of quarterly earnings is
requested. In addition, the memorandum
should show the taxpayer's name and com-
plete Social Security Number, and the name,
address, and code of the IRS district originating
the request. So that SSA can give priority to IRS
criminal cases “IRS-CRITICAL CASE" should
be labeled before the body of the memorandum
in such instances and should be mailed directly
to the Social Security Administration, Division
of Adjustment Operations, Receipt and Dis-
paich Unit, 4-N-7 South Block, Metro West
Building, 300 North Greene Street, Baltimore,
Maryland 21201. The symbols "‘Attn:
14:WR:AR" shown on Form 2264 should notbe
used on memorandum requests. The memo-
randum should be signed by the Chief, Criminal
Investigation Division, of his/her delegate, after
the words “For the District Director” in similar
signature format to Form 2264. Exhibit 300-20
is an example of a memorandum format which
maeels the needs of the Social Security Adminis-
tration for IRS Criminal Cases. If the request to
the Social Security Administration should in-
volve a racketeer or any person being investi-
gated under the Special Enforcement Program,
extreme care should be exercised not to di-
vulge such information. The Social Security Ad-
ministration will submit the information on its
Form OAR 1009, accompanied by an electroni-
cally prepared form giving the names and ad-
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(e) The Social Security Administration will
endeavor to process Forms 2264 and requests
for itemization of quarterly earnings as expedi-
tiously as possible. Follow-up inquirles should
not be made within sixty days from the date of
the original request. If, after sixty days, it Is
found that a follow-up inquiry is necessary, a
second request should be prepared in original
only and forwarded to the Social Security Ad-
ministration. However, the second request
should not be identified as a follow-up or as a
second request, and no reference should be
made to the original request.

{f) The Social Security Administration has
agreed to give emergency requests from the
Director, Criminal Investigation Division, spe-
cial handling which will lead to prompt respons-
es. The Criminal Investigation Division, Nation-
al Office, has agreed that such requests will be
kept to a minimum. Therefore, expedite action
will only be requested in those cases in which a
prompt response is essential. The Chief, Crimi-
nal Investigation Division, with the concurrence
of the District Director or Director of Internation-
al Operations will telephone the Director, Crimi-
nal Investigation Division, National Office
(CP:CI:0) and fyrnish the following information:

1 Sufficlent taxpayer identifying and oth-
er information to permit the Social Security Ad-
ministration to search its records.

2 Justification for special handling of the
requests.

{g9) The Criminal Investigation Division Na-
tional Office will obtain the requested informa-
tion and transmit it to the requesting district.

(h) Information regarding the payment of
benefits can be obtained by contacting a Social
Security Administration Payment Center. The
payment center handling a particular account
can be determined by reference to the first
three digits of the claimant’s soclal security ac-
count number. Exhibit 300-21 provides a list of
Payment Centers and the numbers each
handles.

(i) Special agents will not attempt to obtain
informatlon (except information concerning the
payment of benefits) from Social Security Ad-
ministration field establishments. All such re-
quests should be directed to the Baltimore Of-
fice of the Social Security Administration or to
the Criminal Investigation Division, National
Office.

333.3 (1-18-80) 9781
Department of Labor Records

(1) Under the Labor-Management Reporting
and Disclosure Act of 1959, {29 U.S.C., Ch. 11}
every labor organization engaged in an industry
affecting commerce must file annually with the
Secrelary of Labor on Form LM-2 or LM-3, a
financial report, including a Statement of As-
sets and Liabilities, and a Statement of Re-
ceipts and Disbursements.

(2) The Act also requires a report (Form LM-
10) from every employer who makes or agrees
to make any payment or loan, including reim-
bursed expenses, to any labor organization,
labor relations consultant, or any union officer
or employse. It requires as well, a report (Form
LM-30) from a labor organization officer or em-
ployee who receives payments from an
employer.

(3) Every labor relations consultant is re-
quired to file annually an Agreement and Activi-
ties Report (Form LM-20) detalling the specific
activities engaged in, and a Recelpts and Dis-
bursements Report (Form LM-21), showing re-
ceipts from all employers for labor relations
advice or services, and all disbursements by the
consultant in connection with such activilies.
Legal fees received by an attorney in connec-
tion with labor relations, legal representation,
litigation, or advice are excluded from these
reporting requirements.

(4) The Welfare and Pension Disclosure Act
directs that the administrator of an employee
welfare or pension plan file with the Secretary of
Labor a plan description (Form D-1) setting
forth the plan benefits, other data, and an annu-
al financial report (Form D-2) showing the
amounts contributed by each employer and by
the employees; the amount of benefits paid; the
number of employees covered; and statements
of assets, liabllities, receipts, and
disburserents.

(5) Copies of reports filed under the Labor-
Management Reporling and Disclosure Act
((1)~(3) above) may be inspected at the Nation-
al Office of the Department of Labor, Office of
Labor-Management Welfare Pension Reports,
Washington, D.C., or atits area offices covering
the geographical localities where the persons
or organizations filing the reports have their
principal places of business. Coples of reports
filed under the Welfare and Pension Disclosure
Act ((4) above) are avallable for inspection only
at its National Office.

333.3
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333.4 (3-12.81) 9781

State Department Records
(1) Import and Export Licenses
(2) Foreign Information
(3) Passport Records

(4) Requests for information from the De-
partment of State will be made by coliateral
request with procedures set forth in IRM
9264.1. Such requests will be forwarded to: Di-
rector of International Operations, Attention:
Chief, Criminal Investigation Division,
CP:0I0:7, for appropriate action. The request
should include the taxpayer's Social Security
number and the taxpayer's date and place of
birth. The Director of international Operations
will reply directly to the originating office.
333.5 (1-18-80) 9781
Securities and Exchange
Commission Records

(1) SEC publications

(a) Investment Advisor and Broker-Dealer
Directories contain current identifications of all
investment advisors and broker-dealers regis-
tered with the Commission. The identifications
include the name and principal mailing address
of each of these persons and/or entities; the
type of organization it is, where appropriate;
and their elfective registration date with the
Commission. There is also an application or
background fite available for each of these.

(b) SEC Daily News Digests contain daily
summaries of civil, criminal and administrative
actions initiated by the Commission’s Division
of Enforcement in addition to other items of
interest to the securities industry. The SEC
Waeekly Docket is a weekly summary of items
that appeared in the daily Digests.

(c) The Quarterly SEC Securities Viola-
tions Bulletin lists all enforcement actions com-
pleted by the Commission for the preceding
quarter. These include identification of all civil,
criminal and administrative proceedings such
as suspension and/or revocation of registra-
tions, cease and desist orders, indictments,
convictions, and imposition of sentences.

(d) The documents referred to in (1)(b), (c)
and (d) are distributed by the National Office to
all regional offices of IRS. Copies are also avail-
able at any of the SEC reglonal or branch of-
fices in the following cities: Atlanta, GA; Miamli,
FL; Boston, MA; Chicago, IL; Cleveland, OH;
Detroit, Mi; St. Louis, MO; Denver, CO; Salt
Lake City, UT; Fort Worth, TX; Los Angetes, CA;
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San Francisco, CA; New York, NY; Seattle, WA;
Washington, DC; and Philadelphia, PA.

(2) Corporate Filings

(a) Form 10-Q. Quarterly corporate finan-
cial report.

{b) Form 10-K. Annual corporate financial
report.

(c) Form 8-K. Monthly corporate report
made upon the occurrence of various key
events such as: changes in control of registrant;
change in registrant’s certifying accountant;
and other materially important events.

(d) Form 8. Form used to amend other
corporate filings.

(e) Form 13(d). Filed by stockholders who
hotd 5 percent or more interest. It should identi-
fy acquisition, show where money came from
and how ownership interest changed.

(f) The documents referred to in (1)(a) and
(2) are maintained at SEC's Public Reference
Library in Washington, D.C. and can be ob-
tained by written request to the Director, Crimi-
nal Investigation Division, Attn: Chief, Opera-
tions Branch CP:Cl:0.

(3) Enforcement/investigative files
(a) Corporate documents
{b) Documents from third-party sources
(c) Witness statements
(d) Other appropriate Investigatory

material

(e) Access to SEC's enforcement files can
only be gained through a disclosure grant being
conferred on IRS by the Commission (SEC).
Request for access to these files must be ad-
dressed to the Director, Criminal Investigation
Division, National Office, Attn: Chief, Opera-
tions Branch as ‘indica(ed in 333.1:(1).
333.6 (1-18-60$) 9781
Interstate Commerce Commission
Records

(1) Section 20(7)(!) of the Interstate Com-
merce Commission Act prohibits the divul-
gence of any facts or information which may
come to the knowledge of the Commission
agent during the course of his official examina-
tion or inspection, except by direction of the
Commission or by a court or judge thereof. If,
however, it is necessary in connection with the
examination of the taxpayer's books and rec-
ords for a special agent to have access to infor-
mation or review the files of the Commission, a
request for such information in the name of the
Commissioner of Internal Revenue may be sub-
mitted to the Chairman of the Interstate Com-
merce Commission.
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(2) Requests for information should be sub-
milted by the District Director to the Director,
Criminal Investigation Division, National Office,
Attention: CP:CI:O. The information desired will
be submitted through official channels and
when obtained referred promptly to the District
Director.

333.7 (1-18-80)
Comptroller of Currency (Bank
Examiners’ Reports)

9781

(1) Nationat bank examinations are made to
determine bank financial positions and to eval-
uate bank assets. Bank examiners’ reports
contain information about bank records, loans,
and operations.

(2) in view of their purpose and the basis on
which they are obtained, reports of national
bank examinations and related correspon-
dence and papers are deemed to be of a confi-
dential nature. If it is necessary, in an examina-
tion of a taxpayer's books and records, that a
special agent have access to information con-
tained in a bank examiners’ report, the request
should be submitted by the District Director to
the Collection Division of the Nationa! Office,
Attention: CP:C:0. The request should set forth
the taxpayer’'s name and address, the informa-
tion desired, the reason it is needed, and the
intended use thereof. The National Office will
address the request to the Comptrotier of the
Currency.
334 (1-18-60) 9781
Government Records

334.1 (1-10-60)
Internal Revenue Service

9781

33411 (1-18-80)
Natlonal Computer Center

The National Computer Center maintains the
master file which is a tax record of all known
taxpayers. The master file is separated into
several categories, some of which are the busi-
ness master fite (BMF), the individual master
fite (IMF), residual master fite (RMF) and the
retention register.

9781

334111 (1-16-80

The Business Master File
(1) The Business Master File (BMF) main-

tained on magnetic tape is a tax record of busi-

ness taxpayers required by law and regulations

o781

to have Employer [dentification Numbers (EIN)
as identifying account numbers.

(a) Design—The Business Master File is
designed to accumulate on tape all data per-
taining to the tax liabilities of one taxpayer. The
returns filed lor each type of tax, the assess-
ments, the debit and credit transactions for
each tax account, and a record of all changes
made on a tax return are maintained for each
taxpayer in the master file.

(b) Business Taxpayer—A business tax-
payer is a Yaxpayer conducting a business en-
terprise, the operations or products of which are
subject to Federal taxation. i

(c) BMF Taxes—The types of taxes ;'JIO(:-
essed to the BMF are limited to:

1 Employment Taxes (Return Form 940)

2 Withho!ding and FICA Taxes (Return
Form 941)

3 Corporation Income Taxes (Return
Form 1120)

4 Excise Taxes (Return Form 720)

5 Railroad Retirement Taxes (Return
Form CT-1)

6 Employment (Household) Taxes (Re-
turn Form 942)

7 Employment (Agricultural) Taxes (Re-
turn Form 943)

8 Corporation Income (Small Business)
Taxes (Return Form 1120S)

9 Fiduciary Income Taxes (Return Form
1041)

10 Partnership Income Taxes (Return
Form 1065)

11 Foreign Corporation Income Tax Re-
turn (Return Form 1120F)

12 Lite Insurance Company Income Tax
Return (Return Form 1120L)

13 Mutual Insurance Company Income
Tax Return (Return Form 1120M)

(d) In addition, tax returns on exempt orga-
nizations which have income from investments
are processed on BMF.

(e) BMF Sections—Each taxpayer's rec-
ord on the Business Master File, as on the IMF,
contains an entity file and a tax module file.

334.112 (1-18-80)

The Individual Master File
(1) The iIndividual Master File is a magnetic

tape record of all individuat income tax filers, in

Social Security Number sequence, and is main-

tained at the National Computer Center. All tax

334.112
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data and related information pertaining to indi-
vidual income taxpayers are posted to the Indi-
vidual Master File so that the file reflects a
continuously updated and current record of
each taxpayer's account. All settlements with
taxpayers are effected through computer proc-
essing of the Individual Master File account and
the data therein is used for accounting records,
for issuance of refund checks, bills or notices,
answaering inquiries, classifying returns for au-
dit, preparing reports and other malters con-
cerned wilh the processing and enforcement
activilies of the Internal Revenue Service.

(a) Design—The Individual Master File is
designed to accumulate in each taxpayer’s ac-
count all data pertaining to the income taxes for
which the laxpayer is liable. The account is
further sectionalized into separate tax periods
(tax modules) each reflecting the balance,
status, and-transactions applicable to the spe-
cific tax period. This includes the returns filed,
assessments, debit and credit transactions,
and all changes made to the filed tax returns.
The returns lited include Income Tax Forms
1040, 1040A, 1040NR, 1040C, 1040SS,
1040PR, and Estimated Tax Returns 1040ES.
(The Form 1040A was not in use January 1,
1970 through December 31, 1972.) Forms
1040C, 1040SS, and 1040PR posted to the
Master File beginning January 1, 1971; Form
1040NR beginning January 1, 1973.

(b) Taxpayer Accounts—Each taxpayer
account has an entity module and one or more
tax modules.

(c) Entity Module—The entity modute con-
tains data which describes the taxpayer as an
entity and which applies to all records of the
taxpayer. This entity module contains groups of
data including name, address, elc.

(d) Tax Module—A tax module contains
records of tax liability and accounting informa-
tion pertaining to the income tax for one tax
period. Each tax module contains groups of
data including balance due amounts, refund
checks sent, and other accounting information
relating 10 a specilic tax period.

334.113 (1-18-80) 0781
Residual Master File (RMF)
(1) A magnetic tape containing information
on taxpayers filing the following:
(a) Special Taxes {(Return Form: 11, 118,
11C)

334.112
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(b) Wagering Tax (Return Form 730)

(c) Highway Use Taxes (Return Form
2290)

(d) Estate Tax {Return Form 706)

(e) Gift Taxes (Return 709)

(2) The RMF was merged with the Business
Master File as of January, 1979.

334.114 (1-18-80) 9781
Retentlon Register
(1) Contains all entity and tax modules re-

moved from the Master File. The basic criteria
for removal of a tax module are:

(a) a zero module batance;

(b) no freeze or unsettled conditions pres-
ent; and

(c) no activity to the module for 27 months.

334.115 (1-18-90) 9781
Transcripts of Account

334.1151 (1-18-80) 9761
Definitlons

(1) Transcript (Computer Generated)—A
machine printout from the National Computer
Center that provides master fite information on
a particular taxpayer’s account.

(2) Transcript (Manually Prepared)—A typed
transcript from a Regional Service Center of a
taxpayer's account which is extracted from mi-
crofilm or from non-master fite section of the
Service Center which maintains manual rec-
ords relating to controtied situations.

334.116 (1-18-80) 9781
Requesting Transcripts of
Account

Sea text 3(10)6 for requesting transcripts.

334.12 (3-12-82) 0781
Service Center Records

(1) Each region of the Service has at least
one service center. The service centers pro-
duce microlilm tapes of tax information, by Dis-
trict, pertaining to the taxpayers for each of the
districts which they service. Some of the infor-
mation which is available is as follows:

(a) IMF and BMF name directories (AL-
PHA tapes). These directories list the names of
the taxpayersin alphabetical order, their SSN or
EIN, addresses and; in the case of the IMF
directory, the SSN of the spouses. These direc-
tories are a quick way to determine the SSN or
EIN-of a taxpayer.
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(b) IMF and BMF reference registers.
These registers list the filings of tax returns for
many periods, the classes of tax involved and
the cycle each return was processed by the
service center. The listings are in numerical
order by SSN or EIN, as the case may be. These
registers are important because they furnish
the necessary information concerning ‘the cy-
cles during which returns were processed. This
is needed in order to research the IMF and BMF
accounts registers.

(c) Accounts Register—A weekly micro-
film register of accounts information thatlists alt
postings during a particutar cycle to an active
entity or tax period. It is produced weekly for
each district with separate registers for BMF
and IMF accounts. Information is in EIN or SSN
order. The register is maintained in each District
Headquarters Office as well as the Service
Center. “Final"’ cumulative registers are issued
every four cycles (weeks) to consolidate trans-
actions occurring in the previous four weeks.

{2) The service centers also produce the
master alpha index. This index is the complia-
tion of all information items, open and closed
investigations, and other information in which
the Criminal Investigation Division may have an
interest. The following is a list of "‘other
information':

(a) Referrals to Criminal Investigation
Division.

(b) Open Investigations.

{¢) Currency Transactions Reports
(Forms 4789).

(d) Currency or Monetary Instrument Re-
ports (Forms 4790).

(e) U.S. Customs Seizure Reports.

(f) Reports of U.S. Customs Currency Vio-
lation Investigations.

(g) Drug Enforcement Administration
Class 1 Information Items.

(h) Securities Exchange Commission Proj-
ect Information Items.

(i) Grand Jury Information Items where
there is no 6(e) order.

{) Referrals from the questionable refund
program.

{k) Closed Criminal Investigations.

{3) See also IRM 9311.8.

334.2 (1-18-80) 9781
Disbursing Offices of the U.S.
Government Records

(1) U.S. Government checks are issued by
disbursing offices of the following services and
departments:

(a) U.S. Army.

(b) U.S. Air Force.

(c) U.S. Navy.

{d) U.S. Marine Corps.

(e) U.S. Post Office Department.
() U.S. Treasury Department.

(2) The military services and the U.S. Post
Oftice Department make disbursements relat-
ing to their own activities, and the Regional
Disbursing Officers, Bureau of Accounts, U.S.
Treasury Department, make disbursements for
all other U.S. Government activities. These dis-
bursing offices are located at major military in-
stallations and in a number of large metropoli-
tan areas throughout the nation. In general,
they maintain copies of paid vouchers and
check listings or similar type records which
Identify each check issued for goods or serv-
ices. In addition, the Regional Disbursing Offi-
cers, Bureau of Accounts, U.S. Treasury, micro-
film all checks prior to issuance. All canceled
U.S. Government checks, from whatever
source issued, are processed by the Office of
the Treasurer of the United States (see text
333.3)

334.3 (3-12-81) 9781
Treasurer of the United States

Records

334.31 (3-12-81) 9781
Introduction

Cancelled checks paid by the U.S. Treasury
are processed through the Oflice of the Trea-
surer of the United States and may be obtained
as described below.

334.32 (3-12-81) 9781
Refund Checks
(1) The district requesting a photocopy of a
refund check should contact the Chief, Criminal
Investigation Branch at the service center
which services the requesting district. The re-
quest should include the following information:
(a) Name of payes (if the name of the pay-
ea is not available, the check may be located by

334.32
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using the payee’s Social Security Number or
Employer Idontification Number);

(b) Soclal Security Number or Employer
Identification Number;

(c) Period and type of tax; and

{d) Amount of check.

{2) The Chief, Criminal Investigation Branch
will in turn request a copy of the check through
IDRS, in accordance with IRM 3(17)(42)3.(11).

(3) i the check is being considered forusein
a trial or a procedure requiring certification, the
request for centification should be included in
the request.
334.33 (3-12-81) 0781
U.S. Treasury Checks Issued for
U.S. Government Agencles

(1) Photocopies of U.S. Treasury checks
have to be obtained by iniliating a request
through the U.S. Government agency which
authorized the check.

(2) The authorizing U.S. Government agen-
cy has to submit a request for the check photo-
copy to the particular disbursing office that is-
sued the check. The disbursing office verifies
the accuracy of the submitted information and

forwards the request via a Form 1180, Request

for Stop Payment, to the Bureau of Government
Financial Operations, Check Claims Division.
The Check Claims Division will obtain the re-
quested check photocopy and forward it to the
claimant (requesting party) shown on Form
1180.

(3) The initial request submitted by the au-
thorizing agency must contain the following
information:

(a) Name of payee;

(b) Date of check;

(c) Amount of check;

(d) Check number;

(e) Disbursing office symbol;

() Photocopy is needed (if certification is
necessary include this in the request),

(g) Name and address of the claimant (this
should be the special agent's name and office
address unless the authorizing agency objects;
if the authorizing agency does object, then the
special agent should make arrangements with
the agency to monitor the request); and

(h) The fact that the check photocopy is
urgently needed for a criminal investigation.

(4) When the Check Claims Division re-
ceives the Form 1180 from the disbursing office,

334.32
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Part C of this form will be sent 1o the claimant.
This should be the special agent (see (3)(g)
above). Exhibit 300-1 Is an example of a com-
plated Form 1180.

(5) It a response is not received within 45
days of the date of the request, shown in item 1
of Form 1180, the special agent should submit a
memorandum with a photocopy of Part C for
each check to:

Bureau of Government Financial
Operalions

Check Claims Division

401 14th Street S.W., Washington, DC
20227

ATTN: Stop Payment Branch

(6) If a follow-up memorandum is initiated,
attach requests for no more than three checks
to insure more expeditious handling.

(7) The special agent should not make any
request directly to the Bureau of Government
Financial Operations, Check Claims Division
(unless a follow-up to the initial request be-
comes necessary). The Check Claims Division
will not process any check requests except
those which originally came through the dis-
bursing office.

334.34 (3-12-81)
Obtaining Original U.S. Treasury
Checks

(1) M original U.S. Treasury checks are need-
ed, the following procedure should be followed
(original checks will normally take longer to ob-
tain than photocopies since they usually must
be retrieved from the Federal Records Center).

(2) Obtain the following information:

(a) Name of payee;

(b) Date of check;

(c) Amount of check;

(d) Check number; and

(e) Disbursing office symbol.

(3) Contact the nearest Secret Service field
office or resident agent (see Exhibit 300-4) and
complete Secret Service Form (SSF) 1600.

(4) Therequest should be limited to one orig-
inal check per SSF 1600, although a number of
checks with the same payee may be requested
on one SSF 1600.

(5) The Secrel Service Special Agent-in-
Charge will approve the request and forward it
to the Forgery Division.

(6) The original check(s) will be forwarded to
the requesting agent through the appropriate
Secret Service field office or Resident Agency.

9781
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. (7) When the original check is no longer
needed, it will be returned to the appropriate
Secret Service field office or Resident Agency.

334.4 (1-18-80)
Bureau of the Public Debt
Records

(1) Banking institutions generally will handle
subscriptions for United States Securities, but
only Federal Reserve Banks and Branches and
the Treasury Department are authorized to act
as official agencies. The Secretary of the Trea-
sury, through the Bureau of the Public Debt,
Division of Transactions and Rulings, Washing-
ton, D.C. 20225, conducts transactions in secu-
rities after issue and answers inquiries concern-
ing such transactions, However, the agent may
find it advantageous to make Inquiries of the
Federal Reserve Bank and Branches, listed in
Exhibit 300-3, which are official agencies for
the recelpt of securities for transactions after
issue, and may be authorized to complete such
transactions.

0781

(2) Records of U.S. Savings Bonds (regis-
tered bonds) purchased and redeemed. This
information can be obtained in the fotlowing
manner:

(a) Request for information must be in the
name of the District Director and addressed to:
Bureau of the Public Debt
Division of Transactions and Rulings
200 Third Street
Parkersburg, WV 26101
(b) The requast should contain the follow-
Ing information:

(Next page Is 8781-55)

1.the complete name that would be
shown first on the bonds, including middle
name or Initial; :

2 all addresses, including street and
number, city and state which may be shown on
the inscription on the bonds and the years the
taxpayer lived at each address;

3 the taxpayer's soctal security account
number, if the request is for information about
Series H bonds, or Serles E bonds Issued on
January 1, 1974, and (ater:

4 theyears in which the bonds may have
been issued as the Issue record constitutes the
basic reference. Ordinarily the redemption rec-
ord can be identified only after the issuance Is
ascertained; and

5 the serles of bonds which may have
been purchased. The following schedule
shows the dates when the sale of each series
began and ended:

Series Dates

A March 1935 through December 1935,
January 1936 through December 1936,
Janueary 1937 through December 1938.
January 1939 through April 1941,
May 1041 through presen, sales

oon| 3
May 1941 through April 1952,
May 1941 through Aprl 1652, *
June 1952 through present, sates

continuing.
May 1952 through April 1957,
May 1952 through Aprl 1957, '

6 A statement that the request has been
carefully screened and the information request-
ed is the minimum necessary in the case.

X IOTm moo®

(c) See IRM 937(14) concerning interest
earned on savings bonds.
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334.5 (1-18-90) 9781
Bureau of Government Financial
Operations

(1) The Division of Cash Services, Bureau of
Government Financial Operations, will notify
the Director, Criminal Investigation Division
when a person presents $5,000 or more of
mutilated currency for redemption. The Direc-
tor, Criminal Investigation Division will immedi-
ately refer the information to the Chief, Criminal
Investigation Division, in the district in whichthe
person requesting the currency redemption re-
sides. The Division of Cash Services will with-
hold paymentin such cases fora period of thirty
days from date of notification so that the IRS
can determine whether further withholding ot
payment is desired.

(2) A mutilated currency report shall, imme-
diately upon receipt, be classified, as an infor-
mation item and screened to determine wheth-
or preliminary inquiries should be undertaken
by a special agent or whether the information
should be forwarded to Examination or Collec-
tion activity. Care should be taken that the Col-
lection activity is informed of the report immedi-
ately upon its recelipt, in order that Collection
may exercise any right of offset for outstanding
assessment against the taxpayer Involved. The
service center and/or the National Computer
Center should be notified if a valid social securi-
ty number is available.

(3) Itis notcontemplated that Criminal inves-
tigation will request the Division of Cash Serv-
ices to withho!d payment of mutilated currency
beyond the original thirty-day period except in
rare orunusual cases. Such cases will ganerally
involve a jeopardy assessment situation where
time is an element. Where it is determined that
such an unusual situation exists, the Chief,
Criminal Investigation Division, with the concur-
rence of the District Director, will notify the Di-
rector, Criminal Investigation Division, Natlonal
Office, immediately by telegraph or telephone
so that the Division of Cash Services may be
advised accordingly. If at the time of screening
there is no apparent Criminal Investigation, Ex-
amination or Collection potentialin the matter, it
may be closed to file without further action, or
disposed of as any information item. No report
need be submitted to the Director, Criminal In-
vestigation Division, if it Is determined that pay-
ment should not be withheld.

(4) When a special agent has information
which indicates that a taxpayer has presented
mutilated currency for redemption in an amount
less than $5,000, the agent should prepare a
request for the Division of Cash Services to
search thelr files. The request should be signed
by the Chief with the concurrence of the District
Director and mailed directly to:

T

Bureau of Governmant Financial
Operations
DCS/BEPA
Room 126
Treasury Annex #1
Washington, D.C. 20226
(5) Therequest should contain the following
information if it is available:
(a) taxpayer's name and full address;
(b) amount of the redemption;
(c) approximate date the currency was
presented for redemption; and
(d) name of the bank where the currency
was presented for redemption.

(6) See also IRM 9376.1.

334.6 (4-15-62) 0781
Customs Service
334.61 (4-15-82) o781

Customs Records

(1) The United States Customs Service has
authorized Directors of Customs at Headquar-
ters Ports to furnish Internal Revenue officials
with information from Customs’ records, such
as owners' declarations, manifests and other
documents relating to the importation of tax-
able articles. Customs officlals have been In-
structed to immediately forward to the Customs
Service for consideration all Service requests
for information not covered by prior authoriza-
tions. Information obtained from Customs witl
be treated as being of a confidential nature.

(2) The Customs Service has investigative
Jurisdiction concerning the enforcement of ap-
propriate sections of Title 31, United States
code dealing with currency entering or leaving
the United States. Sections 103.23(a),
103.23(b) and 103.25(3) state that when any
person transporting or causing transportation
or more than $5,000 of currency or certain mon-
otary instruments at any one time, into or out of
the United States, must file a report with the
Customs Service on Customs' Form 4790 Re-
port of International Transportation of Currency
or Monetary Instruments (CMIR) at the time of
departure, mailing or shipping. (See text
335.22).

334.62 (4-15-82) 0781
Verification ot Award Payments
to Customs Service Informants

(1) In order to protect the identity of infor-
mants, itis the policy of the Customs Service to
advise such persons that award payments
should be reported on income tax returns as
“other income"”, and that, if the source of that
income is questioned by the Internal Revenue
Service, the informant need state only that the

334.62
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amount involved was received from the Cus-
toms Service for services of a confidential na-
ture and give the name of the Customs officer
from whom the award was received.

(2) Upon inquiry from an officer of the Inter-
nal Revenue Service, the Customs Service will
furnish the name of the informant and the
_amoum of the award. If, during an income tax
investigation, a taxpayer should offer that ex-
planation for the source of unidentified income
or unreported income, verification should be
made only by inquiry of the Supervisory Cus-
toms Agent or Customs Agent in Charge by
whom the taxpayer claims the payment was
madse. Whenever practicable, the proper Cus-
toms officer should be interviewed personally,
without any written communication or other re-
Qon. Otherwise, the Chief, Criminal Investiga-
tion Division, shall prepare a letter to such offi-
cer, marked “For Personal Attention Only,” re-
questing verification of the alleged payments.

(3) Speciat agents shall take all requisite
measures to prevent disclosure of any informa-
tion regarding.these award payments. The
source of information will not be revealéd in
reports or otherwise. If necessary, award pay-
ments may be identified as “'Miscellaneous in-
come (source verified).” Correspondence used
to verify such source of income shall be main-
tained in a secure file under personal control of
the Chief.

334.7 (1-18-80 0781
Secret Service Records

(1) Records pertaining to counterfeit and for-
gery cases.

(2) The Criminal Investigation Division coop-
erates with the Secret Service in the forgery
aspect of criminal tax investigations involving
possible forgery of United States Government
chgcks {see IRM 9378). Exhibit 3004 contains
alistof local Secret Service Offices. Thislisting
is furnished so that Criminal Investigation Divi-
sion field personnel can promptly coordinate
any forgery violations with the nearest office.

(3) Records pertaining to anonymous letters
and background files on persons who write
“crank” letters.

334.8 (6-0-90) o784
Bureau of Alcohol, Tobacco and
Firearms Records

(1) Practically every major case perfected by
Bureau of Alcohol, Tobacco and Firearms
(BATF) Investigators Involves individuals who,
due to the nature of thelr illicit enterprises, el-
ther have not filed income tax returns or have
filed false ones. The evidence in many of these
cases not only establishes the violation of the

334.62
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laws which BATF Is charged to enforce, but
frequently makes out a prima facie income tax
fraud case or at least furnishes some very defi-
nite leads to violation of the income tax laws.

(2) Each case in which it appears to the
BATF investigator that a suspect has realized
substantial profits from illicit operations or pos-
sesses excessive net worth will be referred
through the Speciat Agentin Charge to Criminal
Investigation on Form 4314, Enforcement Re-
ferral—Non-Bureau Violations, for possible in-
come tax or wagering tax investigation.

(3) Each liquor law violator will be asked if
he/she filed a Federal income tax return for the
previous tax year, and the Special Agent in
Charge will submit periodically to Criminal In-
vestigation, either Form 4314 or lists of the
names and addresses of persons who appar-
ently have a tax liabllity and who stated they had
not filed. These names should be processed in
Criminal Investigation as information items
from a Government source.

(4) BATF records which may be of interest
are as follows:

(a) Records of distillers, brewers, and per-
sons or firms who manufacture or handle alco-
hol as a sideline or main product.

{b) Record of inventory of retail liquor deal-
ers and names of suppliers as well as amounts
of liquor purchased by brand.

{¢) Names and records of known
bootleggers.

{(d) Reports of investigations.

{e) Records of firearms registration (al-
phabetical and numerical).

(5) See also IRM 9378.

334.9 (1-18-90) o781
Federal Bureau of Investigation
Records

(1) Criminal records and fingerprints.

(2) Nationa! Stolen Property Index—Gov-
ernment property stolen, including military
property.

(3) Nonrestricted Information pertaining to
criminal offenses.

(4) National Fraudulent Check Index.
(5) Anonymous Letter Index.

334.(10) (1-18-00) 9781
Drug Enforcement Agency
Records
(1) Record of licensed handlers of narcotics.
(2) Criminal records of users, pushers, and
suppllers of narcotics.
334.(11) (1-18-20 0781
immigration and Naturalization
Service Records
(1) Records of all immigrants and aliens.

~
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(2) Listsof passengers and crews onvessels
from foreign ports.

(3) Passenger manilfests and declarations—
ship, date, and point of entry required.

(4) Naturalization records—names of wit-
nesses lo naturalization proceedings and peo-
ple who know the suspect.

(5) Deportation proceedings.

(6) Financial statements of aliens and per-
sons sponsoring their entry.
334.(12) (12-7-e1) 9781
U.S. Postal Service Records
334.(12)1 (12-7-81) 9781
Addresses of Post Office Box
Holders

U.S. Postal Service regulations authorize dis-
closure of names, addresses and telephone
numbers of post office box holders to a recog-
nized law enforcement agency. Requests for
this data must be directed to the Postal Inspec-
tor of the area concerned stating that the Infor-
mation is necessary for law enforcement pur-
poses. The requests will be signed by the Chief
or Acting Chief, Criminal Investigation Division.
Photocopies and originals of applications for
post office boxes cannot be obtained from the
U.S. Postal Service without a court order.
334.(12)2 (12-7-81) 0781
Forwarding Addresses of
Taxpayers and Third Parties

(1) U.S. Postal Service regulations authorize
disclosure of forwarding addresses. Requests
for this data may be directed to the Postal In-
spector of the area concerned stating that the
change of address is required for law enforce-
ment purposes or that the information is re-
quired for offictal business and all other known
sources for obtaining the change of address
have been exhausted. When forwarding ad-
dressas are requested in writing, they should be
signed by the Chief, or Acting Chief, Criminal
Investigation Division. Further, personal con-
tact by a special agent is not prohibited when
that would be more efficlent and practical.

(2) Arequestforcopiesof change of address
cards tiled with numerous Post Offices through-
out the country should be coordinated with the
Postal Inspector in the key district. He/she will
obtain copies of the desired documents and
furnish them to the special agent. Originals of
the change of address cards cannot be ob-
rained from the U.S. Postal Service without &
court order.

334.(12)3 (12-7-61) 9781
Photostats of Postal Money
Orders

Where it Is necessary to obtain information or
photostats of postal money orders, where el-
ther the IRS or the Department of the Treasury
is the payee or purchaser, in connection with a
matter being investigated by Criminal Investiga-
tion, the request should be addressed directly
to Money Order Division, Postal Data Center,
P.0. Box 14965, St. Louis, Missouri, 63182 and
should bear the signature of the Chief, Criminal
Investigation Division; District Director; ARC
(Criminal Investigation); or Director, Criminal in-
vestigation Division. Requests for copies of
postal money orders which were purchased by
and payable to any other entities mustbe made
through the local U.S. Postal Inspection Service
office. Ordinarily, a special agent assigned to &
District Director's office should prepare the re-
quest for signature of the Chief. Those agents
assigned or detailed to the office of the ARC
(Criminal Investigation) should prepare the re-
quest for the signature of the ARC (Criminal
Investigation).

334.(12)4 (12-7-91)
Mail Covers

(1) U.S. Postal Service regulations which
constitute the sole authority and procedure for
initiating, processing, placing, and using mait
covers are provided in title 39, Code of Federal
Regulations, section 233.2; and Part 233.2,
Postal Service Manual.

er61

(2) Thefollowing are U.S. Postal Service def-
initions relating to mail covers.

(a) “Mail cover” is the process by which a
record is made of any data appearing on t.he
outside of any class of mall matter, including
checking the contents of any second, third, or
fourth class mail matter as now sanctioned by
law, In order to obtain information in the interest
of protecting the national security, locating a
fugitive, or obtaining evidence of commission or
attempted commission of a crime.

(b) “Fugitive" is any person who has fled
from the United States or any State, territory,
the District of Columbia, or possession of the
United States, to avold prosecution for a crime,
to avold punishment for a crime, or to avoid
glving testimony in a criminal proceeding.

(c) “Crime," for purposes of these regula-
tions, is any commission of an act or the at-
tempted commission of any act that is punish-
able by law by imprisonment for a term exceed-
ing one year.
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(d) “Law enforcement agent” is any au-
thority of the Federal Government or any au-
thority of a State or local Government one of
whose functions Is to Investigate the commis-
sion or attempted commission of acts constitut-
ing a crime.

(3) Anydata concerning maifl coversmayata
later time be required to be made available by
the U.S. Postal Service to the mail cover subject
in a legal proceeding through appropriate dis-
covery procedures.

(4) Regional Commissioners and District Di-
rectors are responsible for ensuring that re-
quests for mail covers are made in accordance
with established procedures.

(5) All requests by Criminal Investigation Di-
vision personne! for mail covers will be signed
by the Chief, or Acting Chief, Criminal Investiga-
tion Division; addressed to the Postal Inspector
in Charge of the postal area involved; and sent
directly to the Postal Inspector in Charge, ex-
cept for the fourth and subsequent renewal
requests as provided for in (10) below. A copy of
all requests will be forwarded for informational
purposes to the ARC (Criminal Investigation.)

(6) Request for mail covers should be made
only to locate a fugitive or when there is good
reason to believe that a felony has either been
committed or attempted. A mail cover should
never be requested in a case involving a misde-
meanor violation. Whenever such a case has
been elevated to a felony, case management
records must be updated timely to support any
subsequent request for a mail cover.

(7) The requests for mail covers should be
made in writing, stating therein which of the
purposes specified in (6) above is applicable. it
is the policy of the U.S. Postal Service that a
separate request will be made for each Post
Otfice which must conduct the mail cover. The
mail cover request must also specify, and
stipulate:

(a) the identity of each individual or busl-
ness name to be covered, giving name, ad-
dress, and ZIP code number;

(b) that an official investigation is in
progress;

(c) the Federal statute alleged to have
been violated and the criminal penalty, if con-
victed. Requesters should provide a brief expla-
nation of the statute and the criminal penalty
which could be asserted if convicted under that
statute. For example; “We are conducting an
investigation of Mr. for allegedly at-
tempting to evade his and his wife's personal
income tax for calendar years 19  through

334.(12)4
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18 in violation of Section 7201 of the Internal
Revenue Code. Conviction under this statute
could result in Mr. being imprisoned
for not more than five years and/or fined not
more than $10,000 for each of the years for
which he is convicted";

(d) the reasonable ground that exists
which demonstrates that the mail cover is nec-
essary to locate a fugitive or to obtain informa-
tion regarding the commission or attempted
commission of a felony. This should be detailed
enough to enable Postal personnel to form a
fudgment as to the need for the mail cover (see
334.(12)4:(8)(b)). However, disclosure of return
information to the Postal Service must be limit-
ed to the extent necesary to obtain the malil
cover;

(e) the name and address of any attorney
for each person or concern on which a mail
cover is requested or that the attorney for each
person or concern on which a mail cover is
requested is not known (mail cover data ex-
cludes matter mailed between the mail cover
subject and the known attorney);

() thateach person or concern on which a
mall cover Is requested, if not a fugitive, is not
under indictment in connection with the matter
under investigation;

(g) that if the mall cover is authorized and
the subject Is indicted for any cause during the
mail cover period, the Postal Inspector in
Charge will be immediatetly notified. If the indict-
maentis for an offense thatis not part of the CiD
Investigation, the notification should be madein
writing and should state that the indictment

concerns a matter that is not related to the CID
investigation. The notification should request
that the mail cover be continued without inter-
ruption. If the indictment returned is a sealed
Indictment in a CID investigation, the Postal
Inspector in Charge will be requested to cancel
the malil cover. No mention of an Indictment will
be made to the Postal Inspector in Chargs, thus
avoiding making an unlawful disclosure by vio-
lating the secrecy rules that govern Federal
Grand Jurles; and

(h) a statement that only first class should
be covered, unless it is specifically necessary
that other classes of mall be Included.

{8) The "reasonable grounds’ should be es-
tablished on each person or concern who is the
subject of a mail cover, not only the named
subject of the investigation. For instance, a per-
son may be named as the subject of an investi-
gation but a mail cover is necessary on both the
subject and his/her spouse (or associate). The
request should also explain the necessity for
the mail cover on the spouse (or associate).
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(a) A request to include a spouse should
include specitic comment to provide Postal offi-
cials with enough information on which to base
authorizing the mail cover. This could include
mention, for example, that we learned of a
spouse's involvement in the evasion scheme
being investigated from an informant or other
third party witness(es), or through an analysis of
bank and other financial records. It is not sufti-
cient to say that “‘Because the taxpayer is mar-
ried, we have reason to expect that the spouse
may hold assets..."”, or that “Based on our
experience in other investigations, we antici-
pate that the spouse. . .".

(b) Therequest should stipulate and spec-
ify the necessity for the requested mait cover,
such as:

1 the taxpayer uses aliases;

2 the taxpayer is known 10 use nominee
ownership in bank accounts or assets;

3 the mail cover I8 expected to uncover
assets, liabilities and/or expenditures; and

4 the mail cover should reveal the tax-
payer's contacts or clientele, slc.

{c) Mail covers are usually requested on a
stated individual or concern at a given address.
Mait arriving for other persons or concerns who
also happen to receive mall at the address are
not included in the mail cover. In cases where
the investigation requires a cover on mail ad-
dressed to the known occupant of a particular
address and any fictitious names that may be
used by the occupant, the following must also
be included in the request:

1 astatement establishing the necessity
for covering all mail intended for delivery at the
particular address.

2 a statement that it is known through
investigation that only the subject of the cover
resides and receives mail at the address.

3 a statement that all mail received for
delivery at the address is intended for the sub-
ject of the mail cover. If persons other than the
subject of the mail cover reside at the address,
a list of their names must be furnished, and ail
mail addressed to them Is to be excluded from
the cover.

(9) Requests for mail covers should be limit-
ed to not more than 30 days and cancelled if the
Information sought is obtained from other
sources prior to the expliration of the perlod.
Cancellations should be sent by the originating
oftice and addressed to the Postal Inspector in
Charge of the postal area involved. A request
for renewal of a mail cover, when warranted,
should be made in accordance with the proce-

(”T

dures setforthin (5), (6), and (7) above. Inthose
few cases wherein it may be necessary to ex-
tend the mail cover beyond 120 days (three
renewals), the fourth renewal request and all
subsequent renewals must be submitted to the
Director, Criminat Investigation Division, for ap-
proval, together with a memorandum giving de-
tailed reasons as to the need to continue the
mail cover.

(10) All Forms 2009, reporting mail cover in-
formation, received from the Postal Inspection
Service must be returned within 60 days to the
Postal Inspection Service official from whom
received. Mail cover documents are the proper-
ty of the U.S. Postal Service and are loaned with
the understanding they will be treated confiden-
tially. Reproduction of mail cover documents is
prohibited.

334.(13) (11-7-80) 9761
Federal Aviation Administration
(FAA) Records i
{1) This agency maintains records reflecting
the chain of ownership of all civil aircraft in the
United States. These records include docu-
ments relative to their manufacture, sale (sales
contracts, bills of sale, mortgages, liens) and
transfer, inspection and modification.

(2) This information is maintained at:
Federat Aviation Administration
Aeronautical Center-ACC-90
P.O. Box 25082
Oklahoma City, OK 73125

(3) Information can be obtained from FAA as
follows:

(a) Request requiring no written response
or documentation—When a special agent
needs routineg information that does not require
a copy or extensive research, it can be obtained
by a telephone request to the Investigations
and Security Division, Oklahoma City, OK, tele-
phone number FTS 749-2522. The special
agent should be prepared to furnish the follow-
ing information:

1 The special agent’s identity including
name, division and office location.

2 Type of investigation—civil or criminal.

3 The aircraft N-Registration Number If
the owner of an airplane Is desired.

4 The name, date of birth, and sacial
security number are needed to obtain a listing of
aircraft registered in an individual's name.
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(b) Request for regular and certified cop-
ies of documents—Requests of this nature and
requests requiring exlensive research should
be forwarded by collateral request to the Crimi-
nal Investigation Division, Oklahoma City
District.

334.(14) (1-18-50) 9781
Department of Defense Records
(1) Data concerning the pay, dependents, al-
lotment accounts, soldier’s deposits, withhold-
ing statements (Forms W-2), and any other
financial information relative to military person-
nel is available at one of the following offices,
depending upon the branch of the Armed
Forces to which the individual was or is present-
ly attached:
(a) ARMY:
United States Army Finance Center
Indianapolis, 46249
Request to include: Complete name and
Army serial number.
(b) AIR FORCE:
Air Force Finance Center
3800 York Street
Denver, Colorado 80205
{c) NAVY:
Director, Bureau of Supplies and
Accounts
Department of the Navy
13th and Euclid Streets
Cleveland, Ohio 44115

(2) Requests for information from the sourc-
es in (1) above should be forwarded through
normal channels to the District Director of Inter-
nal Revenue of the area in which the respective
finance center is located. it is important that the
taxpayer be adequately identified, prelerébly by
name, address, and military serial number.
Howaever, if the serial number is unknown or
cannot be furnished, the data may be secured if
the inquiry includes the serviceman's full name,
date of birth, and ptaces of induction and/or
discharge from the service.

(3) Addresses of military personnel:

(a) Form 2223, Request for Address of Mil-
itary Personnel, should be used to obtain from
the records of the military services the current
or last known address of a taxpayer who Is a
mamber of, or who has bsen recently aeparal-
ed from, the Armed Forces, All Forms 2223
should be oarefully prepared. Tha full name of
the taxpayer should be entered accurately, to-
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gether with his preservice address and serial
number, if known. If availabte, the last known
military address of the taxpayer and the latest
date such address was known to be current
should be furnished. The correct mailing ad-
dresses for the military service branches are
printed on the face of Form 2223 and the ad-
dress corresponding to the member’'s Branch
of service must be entered in the space provid-
ed therefor. Each Form 2223 should be exam-
ined prior to mailing to make certain that the
return address of the requester has beeninsert-
ed. Otherwise, even though a current address
may be available, the military service Branch
will be unable to return the completed Form
2223.

(b) Many of the Forms 2223 will have to be
forwarded by the military service branch con-
cerned to various record centers located
throughout the United States. Therefore, no
followup inquiry should be made within ninety
days from the date of the original request. If,
after ninety days, it is found that a followup
inquiry is necessary, a second Form 2223
should be prepared and mailed to the proper
military service branch. However, the second
Form 2223 should not be identified as a follow-
up request or as a second request, and no
reference should be made to the original Form
2223.

(4) Data concerning the personal and medi-
cal history of former Army personnel (dis-
charged subsequent to 1912) and former Navy
and Marine personnel are located at: Military
Personnel Records Center, GSA, 9700 Page
Boulevard, St. Louis, Missouri 63132. Requests
should include: Complete name, including mid-
dle name; Service Serial Number; date and
place of birth; dates of service, military organi-
zations or the name of the individual's next of
kin.

(5) Records of contracts and all original
vouchers covering payments made to persons
and firms dealing with the U.S. Air Force are
retained at:

U.S. Air Force Accounting and Finance
Center ,

AFO—Accounts and Mail Branch

3800 York Streot

Denver, Colorado 80205

(a) Normally, requests for such informa.
tion should be made by collateral to the Denver
District.

N
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334.(15) (1-18-80)
Government Surplus Property
Sales

The Director, Directorate of Marketing, De-
fense Supply Agency, Defense Logistics Serv-
ices Cenlers, Federal Center, Battle Creek,
Michigan 49061, maintains a master record of
all Government surplus items sold through local
defense surplus sales offices in the United
States. The Center will provide computer print-
outs from July 1, 1965, forward concerning sur-
plus sales and will identify the local sales office
which sold the property and which maintains
the original documents relating to the sales.

334.(16) (12-7-a1)
Defense Investigative Service
(DIS)

Their records include case files of individuals
who have undergone investigation, both crimi-
nal and background, by the Army (Intelligence,
CID, etc), Navy (NIS, etc.), Air Force (AFOSI,
etc.), and the Department of Defense. Re-
quests for information from DIS files should be
forwarded to the Director, Criminal Investiga-
tion Division, National Office, Attn: CP:Ci:O.

334.(17) (1-10-80)
Federal Housing Administration
Records
(1) Complete financial information.
(2) Statements of net worth and earnings.

334.(18) (1-18-80)
United States Coast Guard
Records

(1) Records of persons serving on United
States ships in any capacity.

(2) Records of vessels equipped with perma-
nently installed motors.

(3) Records of vessels over 16 feet equipped
with detachable motors.

334.(19) (1-16-80)
Veterans' Administration Records

(1) Records of loans, tuition payments, insur-
ance payments and nonrestrictive medical data
related to disability pensions are available at
Veterans' Administration Regional Offices lo-
cated in a number of large metropolitan areas
throughout the country. This information, in-
cluding photostats, may be obtained by direct
mail request to the appropriate regional office
or, if necessary, by collateral request.

(2) All requests should include a statement
covering the need and intended use of the infor-
mation. The veteran should be clearly Identified
and, if available, the following information
should be furnished about him:

(a) V.A. claim number.

(b) Date of birth.

(c) Branch of service.

{d) Dates of enlistment and discharge.

9781
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334.(20) (9-4-81) 0701

Federa!l Courts Records
(1) Records of civil and criminal cases.
(2) Records of parole and probation officers,

(3) Records of U.S. Marshall, and U.S.
Magistrate.

(4) Records of a bankruptcy proceeding ex-
cept transcripts and summaries of testimony
compelled pursuant to a grant of immunity. Ef-
fective October 1, 1979, the Bankruptcy Reform
Act of 1978 (11 U.S.C. 344) provides that debt-
ors, creditors and other witnesses may be
granted immunity under Part V, Title 18. Section
727(a)(6) provides for denial of a discharge in
bankruptcy if the debtor refuses to testify aftera
grantof immunity has been given. A personwho
testifies without a formal grant of immunity
waives his/her Fifth Amendment rights against
self-incrimination and the testimony could be
used in a subsequent proceeding. Restrictions
on the acquisition and use of information ob-
tained under a grant of immunity are contained
in IRM 937(17). Bankruptcy cases commenced
prior to October 1, 1979 are governed by 11
U.S.C. 25(a)(10) which provides immunity tor
transcripts and summaries of testimony given
by a bankrupt. Under both bankruptcy taw provi-
sions the investigating agents may use the pub-
lic record of the bankruptcy as a starting point
for net worth purposes. if 11 U.S.C. 25(a)(10) is
applicable, agents must not examine testimony
or even transcripts from the referee in order to
avoid the burden of proving the absence of
tainted evidence.

334.(21) (1-18-80)

Federal Records Center
(1) Data concerning former Government em-

ployees are on file at:

(a) The Federal Records Center, G.S.A.

(Civilian Personnel Records)
111 Winnebago Street
St. Louis, MO 63118.

(b) Requests for Information from such
flles should be prepared on GSA Standard
Form 127, Request for Official Personnel Fold-
er, and mailed direct to the Federal Records
Center at St. Louls, Missouri. 4

334.(22) (1-18-90)

Federal Reserve Bank Records
Records of Issue of United States Treasury

Bonds. See Exhibit 300-3 for a list of these

banks.

334.(23) (1-18-60)
Rallroad Retirement Board
Records

No information will be made avaitable by this
Agency. (See Sec. 262.16, Title 20, Code of
Federal Regulations)

9781
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+ 334.(24) (3-12-82)
El Paso Intelligence Center (EPIC)
Records.

(1) EPICisamulti-agency operation, basical-
ly oriented towards narcotics traffickers, gun
smugglers and alien smugglers, that collects,
processes and disseminates information in
support of ongoing field investigations. EPIC
has signed agreements with 48 states, includ-
ing both state and local agencies, in addition to
having representatives from the participating
Federal agencies. EPIC has access (terminals)
to all major Federal criminal data bases. Inquir-
ies should be limited to Project 21 (narcotics
related) cases/files and/or smugglers of funds,
other contraband and allens.

{2) EPIC's “"Watch", which is operational 24
hours a day, seven days a week, handles que-
ries from field investigators and provides an
immediate response. The “Watch" ailso han-
dles “Lookout" requests regarding the move-
ments of individuals, aircraft, or vessels in sup-
port of ongoing investigations. Lookouts are
placed for 90 days, or increments of 1 year. A
lookout should be cancelled when it has served
its purpose. The “Watch" does not originate
lookouts but rather monitors:

(a) INS Lookouts (including Treasury En-
forcement Communications (TECS)

(b) TECS Lookouts

(c) Aircraft Lookouts, TECS portion

(d) Aircraft Lookouts, Federal Aviation Ad-
ministration (FAA) portion

(e) Vessel Lookouts, Coast Guard portion

(f) Vessel Lookouts, TECS portion.

(3) EPIC's Analysis Section studies “Watch™
queries, "‘lookouts’, database information, and
other information fed Into EPIC, from which it
prepares "'predictive” intelligence on activities
and organizations. This information is subse-
quently provided to the field through special
reports and the.weekly brief.

(4) The EPIC Intelligence Terminal (IT) is an
internal computer system unique to EPIC and
the primary repository for all the “*Watch” activi-
ty and other investigative and intelligence data
fed into EPIC. The information in the data base
is comprised of individuals, activities, significant
events, associations among individuals and/or
acfivities, aircraft, vessels, observations, and
both foreign and domestic movements of indi-
viduals, aircraft, and vessels. The EPIC IT sys-
tem is chronological and provides the name,
agency, and telephone number of each investi-
gator having expressed an interest in, or having
input data regarding, a subject. EPIC has cur-
rent Federal Aviation Administration (FAA) air-
craft registration Information (microfiche) and
current United States Coast Guard vessel reg-
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istration. The IT system allows retrieval of infor-
mation by an individual's name, a vessel's
name or an aircraft N (tall) number.. These air-
cralt and vessel records would not be in an
admissible form for use as evidence but would,
in most instances, provide leads regarding the
ownership, whether foreign or domestic, of that
particular asset.

(5) Integrated Combined Systems (ICS)is an
Immigration and Naturalization Service (INS)
Manual System located at EPIC which consists
of three parts, as follows:

(a) INS Aircraft Amrival Inspection Reports
(Form 192A). The 192A file is a manual index of
private aircraft (U.S. and foreign registered) ar-
riving in the United States from foreign coun-
tries. The 192A index overlaps the Treasury En-
forcement Communications System's (TECS)
private aircraft information (PAIRS), but is a
more comprehensive system of records and
contains significantly more data. The 192A is
indexed and cross-indexed by the aircraft N
{tail) number and the pilot's name. The system
cannot be querled by passengers, aircraft own-
ers, or points of origin. 192A information is valu-
able in establishing conspiracies, showing trav-
el patterns and assoclates, and identifying air-
craft ownership. The 192A files are available at
EPIC for the currentyear and the preceding two
years. EPIC also has access to an additional
two years of 192A information through INS. INS
at EPIC can provide certified photocoples of the
192A's and an appropriate witness for evidenti-
ary purposes. The Form [92A includes:

1 Aircraft N (tail) number, make, model
and color.

2 Pilot's name, date of birth (DOB), and
address.

3 Aircraft owner's name and address.

4 Country and airport (generally the city)
of departure.

5 Airport of arrival in the United States,
arrival time and date, and the name of the INS/
U.S. Customs Inspector.

6 Listing of passengers on the aircraft
(sometimes associated with a DOB).

(b) INS Index of known alien smugglers.

(c) INSIndex of various schemes involving
fraudulent documents and false claims to U.S.
citizenship.

(d) The INS Indexes In (b) and (c) above

can be queried by:

1 Name and DOB of smuggler

2 Name on authentic documents used
by imposter

3 Imposter’'s name

4 Supplier of documents

5 Name of user of fraudulent documents

8 Suspect individuatl or attorney who
may have filed fraudulent birth records.

(Next page Is 9781—82.1)
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(6) All initial inquiries of EPIC should be di-
rected to the “Watch" at FTS §72-2942. Give
your title, name and agency. In order to protect
the integrity of EPIC information, IRS will pro-
vide EPIC an alphabetical listing of Special
Agents, updated every six months. Your name
must appear on this list before EPIC will re-
spond to your inquiry. No more than five inquir-
ies (names, aircraft, vessels, or combinations
thereof) should be directed to the “Watch" at
one time. The “Watch™ will not provide any
written/hard copy reporting. If an agent deter-
mines that a written or documented response Is
needed, he/she should contact the IRS Repre-
sentative at FTS 572-7255. Agents submitting
voluminous requests should have Narcotics
and Dangerous Drug (NADDIS) queries from
local DEA offices and TECS queries from the
local U.S. Customs or IRS Service Center of-
fices completed prior to forwarding their EPIC
requests. Voluminous requests should be sub-
mitted in writing to the IRS Representative at
the following address:

EL PASO INTELLIGENCE CENTER
2211 East Missouri

E! Paso, TX 79903

Attn: IRS Representative

(7) In order to place a “lookout’ through
EPIC, you must furnish the following informa-
tion to the “Watch".

(a) Your identity

(b) Agency

(c) Case number

(d) Your FTS phone number

(e) Your home phone number

{f) Identity and phone numbers of an alter-
nate agent

(g) On a "hit" of your lookout, EPIC will
make every effort to contact the requesting
agent, the alternate, or a member of his/her
agency immediately.

334.(25) (1-18-80) 9781
import-Export Bank Records

This bank loans funds to foreign countries
and businesses to buy goods from U.S. compa-
nies. ltis located at 811 Vermont Avenue, NW.,
Washington, D.C. The borrower can obtain up
to 50 percent of the purchase price of the goods
being acquired. The selling company must fill
out and submit to the bank a supplier certiticate.
Included in this certificate is a required state-
ment as to commissions pald, especially in the
foreign country to foreign sates “representa-
tives” or "agents.”

334.426) (1-16-60) 9789
Securities information Center
Records

The Securities Information Center (SIC) is
located in Wellesley Hills, Massachusetts. it is
opearated by itel Corporation under contract
with the Securities and Exchange Commission.
All banks and brokerage houses, etc. that re-
celve bad securities are required to report this

d)

information to SIC. They are also required torun
acheck with SIC if they receive $10,000 or more
in securities. information is recorded as of Oc-
tober 1977.

334.(27) (1-18-80) o781
Department of Health Education
and Welfare (HEW) Records

HEW records contain information relating to
payments made to physicians recelving pay-
ments from Medicare and Medicaid programs.

335 (94-81) 8781
Treasury Enforcement
Communications System (TECS)

335.1 (94-91) 9781
General

The Treasury Enforcement Communications
System (TECS) is a computerized information
system designed to identity individuals and
businesses involved or suspected or involve-
ment in violation of Federal law. It is also an
enforcement communications system permit-
ting instantaneous message transmittal be-
tween field terminals and between Treasury law
enforcement field offices and their National Of-
fices. TECS also provides the capability for di-
rectinquiry to the FBI's National Crime Informa-
tion Center {NCIC). In addition, the National
Law Enforcement Teleacommunications Sys-
tem (NLETS) provides the capability of commu-
nicating direclly with State and local law en-
forcement agencies through TECS terminals.
NLETS also provides direct access to State
motor vehicle department files, most of which
provide automated response.

335.2 (0-4-81) 0781
Information Avallable from TECS

335.21 (04-81) 0781
General

(1) Individual records available from the
TECS data base include the following:

(a) U.S. Customs Service (General TECS
Files):

1 fugitives;

2 known and suspected narcotics
traffickers;

-3 vehicles, aircraft and vessels known
or suspected to be utllized in smuggling
activities;

4 known and suspected business enti-
ties involved in or related to smuggling
activities;

§ Individuals known and suspectedtobe
involved In organized crime and racketeering;

(b) U.S. Customs Service (Financia! Infor-

mation Data Base):
1 Since 1977 U.S. Customs and IRS
have jointly staffed a Reports Analysis Unit

335.21
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(RAU) which provides information via TECS as
follows:

a Currency Transaction Report
(CTR), Form 4789 (see text 338.2);

b Report of International Transporta-
tion of Currency or Monetary Instruments
(Cl:jMR). Customs Form 4790 (see text 335.22);
an

¢ Report of Foreign Bank and Finan-
cial Accounts (FBA), Treasury Form 90-22.1
{see text 335.23).

(c) Bureau of Alcohol, Tobacco and

Firearms;

1 fugitives;

2 known and suspected violators of laws
falling within the jurisdiction of BATF; and

3 felons and dishonorably discharged
veterans who have requested relief to own fire-
arms and/or explosives under the Gun Control
Act of 1968.

(d) IRS—Inspection
1 fugitives; and
2 arrested subjects

(e) IRS—Criminal Investigation Division
1 fugitives; and
2 Certaln nonresident delinquent tax-
payers (see IRM 937(16).2).

335.22 (94-01) 9701
Report of International

Transportation of Currency or
Monetary Instruments (CMIR),

Customs Form 4790

(1) The Currency and Monetary instrument
Reporting file contains a record of every individ-
ual who has filed a Customs Form 4790, Report
of International Transportation of Currency or
Monetary Instruments (CMIR). This form is re-
quired to be filed by each person who physically
transports, mails, or ships, or causes to be
physically transported, mailed, shipped or re-
ceived currency or other monetary instruments
in an aggregate amount exceeding $5,000 on
any one occaslon from the United States to any
place outside the United States, or into the
United States from any place outside the United
States. A transter of funds through normal
banking procedures which does notinvoive the
physical transportation of Currency or Mone-
tary instruments is not required to be reported.

(2) If a TECS query results in a positive re-
sponse, information contained on the CMIR will
berecelved. If it becomes necessary to obtaina
copy of the CMIR, a request which includes the
Reports Control Number (RCN), should be di-
rected to the Chlef, Criminal Investigation
Branch of your service center. The Chlel, CIB,
utilizing TECS, will request a copy of the GMIR
from the U.S. Customs Service.

335.21
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335.23 (94-81) 9781
Report of Forelgn Bank and

Financlal Accounts (FBA),

Treasury Form 90-22.1

(1) Foreign Bank Account files contain a rec-
ord of individuals who have submitted Treasury
Form 90-22.1, Report of Foreign Bank and Fi-
nancial Accounts (FBA). Treasury Form 90-
22.1 is generally required if an individuat has a
financial interest in or authority, signatory or
otherwise, over one or more bank accounts,
securities accounts or other fingncial accounts
In a foreign country, when such account(s) have
an aggregate value in excess of $1,000. if a
TECS query results in a positive response, the
name, address, SSN or EIN of the subjectand a
microfiche number will be received.

(2) I it becomes necessary to obtain a copy
of a Treasury Form 90-22.1, a request should
be directed to the Chief, Criminal Investigation
Branch of your service center. The request
should inctude the microfiche number of all
forms requested. The Chief, CIB, utilizing
TECS, will request a copy of the FBA from the
U.S. Customs Service.

335.3 (9«-a1) 0781
Records Accessible Through
TECS

(1) Other records accessible through TECS
Include the following:

(a) The National Crime Information Center
(NCIC), operated by the FBI, contains records
on wanted persons, vehicles, license plates,
guns, articles, securities and boats which have
been stolen, and computerized criminal histo-
ries (CCH-Summary police ‘‘rap sheets™.)
TECS has an interface with NCIC permitting
entry and instantaneous retrieval of NCIC
records.

(b) The National Law Enforcement Tele-
communications System (NLETS) links the taw
enforcement agencies across the U.S. with the
TECS system. This automated message
switching computer is located in Phoenix, Arizo-
na. From TECS secondary terminals NLETS
queries can be made for:

1 Vehicle registration information
(RQ)—license plate number, year and vehicle
type; or vehicle ID number, vehicle make and
vehicle year should be used.

2 Drivers license Information (DQ)—
name, date of birth (dob), race and sex; or
drivers license number must be used.

3 State criminal history record informa-
tion (CQ).

4 All states will provide driver's license
(DQ) and vehicle registration (RQ) Information
from motor vehicte files; however, the files of all
states are not automated. Responses from
states with automated files should be received
In a matter of seconds after a query. The (RQ)
after the state code indicates that only registra-
tion checks are automated, e.g., Alaska (AK)
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(RQ). The following states (including Alaska
(AK) (RQ)) are automated:

Alabama {AL) Maryland (MD)
Arizona (AZ) (RQ) (M)
Arkansas (AR) Minnesola (MN)
Colorado (CO) Mississippl (MS)
Connecticut (CT) Missourl (MO)
District of Columbia (DC) Montana (MT)
Georgia {GA) Nebraska {NB)
tdaho (ID) (0Q) Now Jorsey (NJ)
liinols {1L) New York (NY)
Indiana (IN) North Carotina (NC)
fowa (1A) North Dakota (ND)
Kansas (KS) Ohlo (OH}
Kentucky (KY} Oklahoma (OK)
Pennsylvania (PA) South Carolina (SC)
South Dakota (SO) Tennessee

Texas (TX) Ulah (UT)

Vermont (VT) Virginia (VA)

Waost Virginla (WV) Wisconsin (W1)
Wyoming (WY)

5 | the need arises, most States will also
respond to inquiries for currentroad and weath-
er information.

335.4 (9-4-91) 9781
Types of TECS Queries

(1) The following are types of queries that
might be beneficial in IRS enforcement efforts:

(a) Information Item Evaluation (service
centers)—If a tax-related information item ap-
pears to have criminal investigative potential,
queries should be made to provide further eval-
uative information. The response thard copy
printout) will be associated with the Information
Item when it is forwarded to the appropriate
district office for final evaluation. For this pur-
pose the following queries could be useful:

1 TECS—to determine whether other
Treasury agencies have ongoing or closed Iin-
vestigations or other information which might
have tax consequences.

2 RAU—Financial information files—To
determine whether financial documents have
been filed which might have tax consequences.

3 NCIC and State and local criminat his-
tory files—To determine criminal history for lat-
er use in preparation of prosecution or with-
drawal reports.

(b) Open Investigation (districts)—TECS
may be queried to determine if the subject of an
Investigation is or may have been, the subject of
an investigation by another Treasury agency.
TECS may be useful in establishing a contact
point within the other agency from whom avail-
able tax-related information can be requested.
This action will also serve to prevent jeopardiz-
Ing ongoing investigations and duplication of
effort. The financial information files (RAU)
should be queried periodically to determine re-
cent fiting of financial reports and should be
queried each lime a new identifier or bank ac-
count number.is obtained relating to the subject
of an investigation.

(c) Associates—TECS entries often con-
tain information which may help to identify as-
sociates of the subject, and a simple query may
produce a number of assoclates.

(d) Motor Vehicle Information—TECS, via
NLETS, provides direct access to State motor
vehicle departments (see text 335.3). Except
where direct telephone access to the State
agency is available without charge, motor vehl-
cle or driver's license queries should be made
through TECS, especially where State files are
automated.

(e) Aircraft Information—The Customs
Service can roulinely check small aircraft traffic
coming into the country; therefore, TECS may
be queried by the local Customs office to con-
firm such activity by a taxpayer if tax-related.

335.5 (94-o1) 9781
Requesting TECS Queries

(1) Requests to the Chief, Criminal Investiga-
tion Branch, for TECS queries may be made by
memorandum; by use of Form 5523, TECS
Query Request; or by telephone. The Chief, CIB
will not release TECS information requested by
telephone until he/she Is satisfied as to the
identity of the caller (such as by telephone
caliback).

(2) The Chief, CIB is not required to maintain
a log of queries nor retain a copy of the
requests.

335.6 (94-s1) 9781
Fugitive Entries

(1) The following procedures will be followed
when requesting an entry to be made to TECS
or NCIC regarding a fugitive,

(a) All fugitive entries will be made by the
CID, National Office. When itis determined that
an Individual has become a fugitive, a written
request should be submitted to the Director,
CID, Attention: CP:CI:O, to request an entry be
made in TECS and NCIC. if the taxpayer is
charged with a felony, the memorandum should
also request the issuance of a Wanted Circular
per IRM 9377.1:(2). In urgent situations, the
memorandum may be faxed to the National
Office. The memorandum should contain the
following Information to the extent avallable:

1 name and case number;

2 alias;

3 race;

4 sex;

5 height

6 weight;

7 color of hair;

8 color of eyes;

9 description of any Identifying scars,
marks and tattoos;

10 date of birth;

11 place of birth;

12 Soclal Security Number;

13 passport number;

14 last known address;

15 nationality;

16 if a naturalized U.S. citizen, date,
place, and cerlificate number;
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. 17 occupation;

18 criminal violation with which subject
is charged;

19 date of warrant;

20 warrant number;

i 21 type of warrant—Bench, Magistrate,
etc.;

22 agency holding warrant—U.S. Mar-
shal, IRS—Criminal Investigation, etc.;

23 any information as to whether the
subject is considered dangerous, is known to
own or currently possess firearms, has suicidal
tendencies, or has previously escaped custody;

24 driver's license number, year of expi-
ration and State issued;

25 license number of vehicle, aircraft or
vessel subject owns or is known to use, includ-
ing year and State;

26 description of vehicle, aircraft or ves-
sel subject owns or Is known to use;

27 assoclates of subject;

28 FB! number;

29 name and telephone number of CID
personnel to contact when subject is appre-
hended. If uncertain, the office telephone num-
ber and the title—Chief, Criminal Investigation
of the requesting district will be used.

(b) The above procedure should also be
followed for requesting moditications.

(2) Periodically, the TECS Data Center will
mall verification forms to those districts which
have generated entries into TECS with regard
to fugitives as required in text 335.6:(1). Itis very
important that the Chief, CID have these forms
carefully checked to determine the current va-
lidity of the information and make appropriate
corrections if necessary. This review Is espe-
cially important for those items of information
which are subjsct to periodic changes, such as
automobile license number. After the form has
been reviewed and necessary corrections
made, the form will be returned to the Director,
Criminal Investigation Division, Attn: CP:CI:O,
within five days of recelpt (copy to the reglonal
office is optional).

(3) When a fugitive has been apprehended,
or for any other reason the Chief, CID, wishes to
delete the entryin TECS and NCIC, the National
Office, Chief, Operations Branch, sould be con-
tacted immediately at FTS 566-6451 to request
cancellation of the entry in TECS and NCIC.
This telephonic request should be followed by
written confirmation, and if the taxpayer was
charged with a felony, the memorandum should
also request the cancellation of the Wanted
Circular (see IRM 9377.1:(9)).

335.6
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335.7 (94-s1) - 0781
Other TECS Functions
(1) Other functions of TECS are as follows:

(a) Telephone Analysis System (TELAN)
is a computerized service available to TECS
users for the purpose of analyzing telephone
toll data.

1 Requests for the use of Telephone
Analysis System (TELAN) should be forwarded
by memorandum from the Chief, Criminal Inves-
tigation Division, through normal channels to
the Director, Criminat Investigation Division,
Attn: CP:CI:O.

2 The request should include the
following:

a telephone toll Information which is
to be analyzed by the computer;

b datethe telephone data submittedis
needed;

¢ date the case comes before the
grand jury or the court; and

d whether the request is priority or
urgent.

i 3 Priority orurgentrequests willbe expe-
dited and other TELAN requests will be proc-
essed In the order in which received, and as
resources and time allow.

4 The computer will generate a printout,
listing the data in three sequences: Primary
phone number, date, recelving phone number;
receiving phone number, date, primary phone
number; and date, primary phone number, re-
ceiving phone number. The computer will also
generate a listing, if applicable, of those phone
numbers submitted by the Service which have
also been submitted by another agency. The
listing willindicate the name of the other agency
and the case number. ’

(b) Customs Service terminals tocated at
land-border crossings along the Canadian and
Moexican borders, and at key ports of entry at
seaports and international airports, provide the
capability of querying number plates and
names of passengers clearing Customs at such
points. These querles are especially helpfut in
the apprehension of fugitives.

335.8 (4-15-82) 9781
New Applications/Uses

While new applications and uses for TECS
are encouraged, especially those which would
increase effectiveness and efficiency, it must
be emphasized that absolutely no entries are
authorized beyond those described in the
above procedures. Any new uses or applica-
tions must first be approved by the Director,
Criminat Investigation Divislon.

{Next page is 8781-63)
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336 (1-18-80) 9781
State, County, and Municlpal
Government Records
(1) Sate and transfer of property.
(2) Mortgages and releases.
(3) Judgments, garnishments, chattel mort-
gages and other liens.
(4) Conditional sales contracts.
(5) Births, deaths, marriages, and divorces.
(6) Change of name.
(7) Auto licenses, transfers, and sales of
vehicles.
(8) Drivers' licenses.
(9) Hunting and fishing licenses.
(10) Occupancy and business privilege
licenses.
(11) Building and other permits.
(12) Police and sheriff records of arrests and
commitments.
(13) Courtrecords of civil and criminal cases.
(14) Parole officers' and probation depart-
ments’ files.
"' (15) Registration of corporate entities and
annual reports.
(16) Registration of noncorporate business
entities.
(17) Fictitious names Index.
(18) Schoot and voter registrations.
(19) Professional registrations.
(20) State income tax returns.
(21) Personal property tax returns.
(22) Real estate tax payments.
(23) Inheritance and gift tax returns.
(24) Wills.
(25) Letters of administration.
(26) Inventories of estates.
{27) Welfare agency records.
(28) Workmen's compensation files.
(29) Bids, purchase orders, contracts and
warrants for payment.
(30) Civil Service applications.
(31) Minutes of board and agency
proceedings.
-{32) Public utilities’ records.
{33) Health departments’ records.

(34) State Unemploymen! t Compensation
records.
337 (1-18-00) 97681

Records and Information from
U.S. Possessions and From
Forelgn Countries

3371 (5980 : 0781
Office Of International Operations

The office of International Operations has the
responsibility to make inquiries in foreign coun-

tries. If the Taxpayer resides abroad and it is
evident that most of the investigation would be
conducted abroad, the case should be referred
to the Olffice of International Operations for
investigation. If the taxpayer resides within the
United States and it is evident that most of the
investigation would be conducted within the
United States, the case should be referred to
the appropriate district office for assignment to
a special agent. Where there is a doubtasto the
jurisdiction of a particutar case because of un-
known factors concerning residence or the ex-
tent of the investigation to be made abroad, a
memorandum setting forth all of the pertinent
details should be submitted by the Chief, Crimi-
nal Investigation Division, with the concurrence
of the District Director, through normat chan-
nels to the Director, Criminal Investigation Divi-
sion, National Office, who will coordinate the
matter with the district involved or with the Of-
fice of International Operations, as appropriate,
and assist in determining jurisdiction. The Of-
fice of International Operations has been dele-
gated authority to perform those functions vest-
ed in the Secretary or his/her delegate by the
Internal Revenue Code of 1954 which may be
performed by a District Director in administering
the United States internal revenue !aws in the
Panama Canal Zone, Puerto Rico, and the Vir-
gin Istands. See atso IRM 9123:(5).

337.2 (1-18-80) o781
Information From Puerto Rico and
the Virgin Islands

Requests for information from Puerto Rico
and the Virgin Islands will be handled as collat-
eral requests as provided in IRM 9264.1. Such
requests will be forwarded to: Director, Office of
International Operations, Attention: Chief,
Criminal Investigation Division, CP:010:7. See
also IRM 9264.3

337.3 (4-15-82) 078t
Information from Foreign
Countrles—General

(1) Tax and related information may be ob-
tained by the Foreign Operations District from
sources within foreign countries, embassles or
consulates of foreign countries, and United
States possessions through:

(a) Collateral or other investigations con-
ducted by:
1 Personnel of the Foreign Operations
District permanently stationed or temporarily
detailed abroad, or
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2 Special Agents and other personnel of
the Foreign Operations District in Washington,
D.C., or

3 Other Service personnel temporarily
detailed to the Foreign Operations District for
overseas assignment.

(b) Special investigations conducted for
their offices by other Service personnel tempo-
rarily detailed abroad either under the supervi-
slon of, or with the concurrence of, the Director,
Forelgn Operations District.

(c) Collateral or special investigations
made for the Service by other government
agencies such as the Customs Service, the
Department of State, or Military Services.

(d) Requests directed through prescribed
channels to the tax authorities of certain foreign
governments, pursuant to provisions of tax
treaties.

{2) Requests for information to be obtained
in foreign countries; or from embassies and
consulates of foreign governments in the Unit-
ed States outside the Washington, D.C. area;
and requests to interview officials located out-
side the Washington, D.C. area who appear to
have diplomatic status will be submitted in tripli-
cate to the Director, Foreign Operations Dis-
trict, Attention: Chief, Foreign Programs Divi-
sion, by the Chief, Criminal Investigation Divi-
sion. A copy of each such request will be for-
warded to the Assistant Commissioner (Cl),
Attn. OP:CI:0. The Director, Foreign Opera-
tions District will transmit the reply or report
direct to the Chief, Criminal Investigation Divi-
sion requesting the information and furnish a
copy to the Assistant Commissioner (Cl), Atten-
tion: OP.CL.O

(3) Requests for information from embas-
sies and consulates of foreign governments in
the Washington, D.C. area, and requests to
interview officials in the Washington, D.C. area
who have or appear to have diplomatic status
will be submitted In triplicate to the Director,
Foreign Operations District, Attention: Chief,
Criminal investigation Division, by the Chief,
Criminal Investigation Division of the inquiring
district. A copy of each such request will be
forwarded by the inquiring district to the Assist-
ant Commissioner (Cl), Attention: OP:C1.O. The
Foreign Operations District will transmit the re-
ply or report direct to the inquiring Chief, Crimi-
nal Investigation Division, and furnish a copy to
the Assistant Commissioner (Cl), Attention:
OP:Cl.O.
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{4) Documents and reports received from
foreign countries, or from embassies or consul-
ates of forelgn countries, and made available to
Criminal Investigation personnel will not be fur-
nished to another government agency, except
as required by regulations.

(5) Whenaforelgn government makes direct
inquiry of Criminal Investigation personnel or
when it is learned that a foreign government is
interested in a case, such information should
immediately be referred by the Chlef, Criminal
Investigation Division, to the Director, Foreign
Operations District, Attention: Chief, Foreign
Programs Division, with a copy of such commu-
nication transmitted to the Assistant Commis-
sloner (Ci), Attention: OP:CI.O.

337.4 (1-18-80) 9781
Information from Canada

(1) National Office approval Is not required
where travel is to be performed in Canada by
personnel of districts or regions contiguous to
that country for the sole purpose of obtaining
information of a routine nature in the immediate
vicinity of and lying adjacent to the United
States border. Such travel is limited to nearby
points less than 25 miles from the United States
border and travel which is not of an extended
nature. Personnel in some border districts have
developed a close, informal relationship with
Canadian tax officials stationed on or in the
immediate proximity of the border, and fre-
quently obtain, informally through such tax offi-
cials, collateral information from individuals, fi-
nancial institutions, government officials, and
business establishments. Itisintended that this
type of informal cooperation be continued.
Howaever, such personnel are not to make di-
rect requests of the authorities in Ottawa, or for
Information outside the adjacent border areas.
All such requests must be made by the Chief,
Criminal Investigation Division, with the concur-
rénce of the District Director to the Director of
International Operations, Attention: CP:10:3,
and copy thereof forwarded to the Director,
Criminal Investigation Division, Attention:
CP:Cl:O. Where Inlormal arrangements for in-
quirles exist in some border districts, such dis-
tricts should identity in their formal requests
those with whom they have been transacting
official matters to avoid duplication of effort.
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(2) In instances when a United States tax-
payer's books and records are malntained in
Canada and the taxpayer requests the special
agent lo inspect such books and records in that
country and to be interviewed there, the special
agent may be directed by the District Director to
procesd to Canada in accordance with the pro-
cedure set forth in IRM 9265.4:(2). However,
this exception does not apply when Inquirles of
third parties in Canada are necessary. Except
as provided above, no direct inquiry will be
made in Canada by special agents without prior
approval of the Director of International
Operations.

(3) Under normal circumstances in tax eva-
sion cases, information can be obtained more
readily by Canadian agents, particularly from
suchinstitutions as banks, trust companies and
large corporations, than by a United States
agent. Therefore, all requests for special
agents to travel to Canada will be carefully
screened. This does not preclude trave! for
meetings to exchange information at appropri-
ate times or where the Information required is
so voluminous or complex that the specilal
agent's presence is desirable. Whenitis naces-
sary for a special agent to travel to Canada to
obtain information from a Canadian cltizen or
business entity, a request will be prepared in
accordance with instructions provided in IRM
9265.4 and forwarded through the Assistant
Reglonal Commissioner to the Director, Crimi-
nal Investigation Division, Attention: CP:Cl.O,
for review and, if travel Is belleved warranted,
for signature and transmittal to the Director of
International Operations. Itis also essential that
the request:

(a) provide adequate background to sup-
port a Canadian tax Interest, because Canadian
tax authorities are authorized to furnish only
that information which they can obtain under
the revenue laws of Canada;

(b) demonstrate sufficient United States
tax interest to justily the request;

{c) not be repetitious of prior request; and

(d) contain an action appropriate in the
circumstances.

(4) Upon approval by the Director of Interna-
tiona! Operations, the International Opaerations
oftice wili obtain the necessary clearances and
furnish the originating office with the procedure
to be followed and, where appropriate, the
name and location of the Canadian tax official
who is to be contacted by the special agent. A
Canadian agent will usually accompany the

special agent when third party contacts are
made.

(5) Requests for information from Canada
will be prepared, and routed, in the same man-
ner prescribed in {RM 9265.1:(1). The request
will contain the information specified in (3)(a)
through (3)(d) above as well as the data speci-
fied in IRM 9265.3. Except under special cir-
cumstances respective procedures should be
observed of limiting a request for information to
a period not to exceed ten years immediately
preceding the request.

(6) In some cases, where the essential infor-
mation sought is complex, involved and volumi-
nous, it may be desirable to have preliminary
discussions with Canadian authorities. The re-
quest to hold preliminary discussions in such
cases will be prepared and routed in the same
manner prescribed in (3) above. Exchange of
information resufting from the preliminary dis-
cussions will be formalized as early as possible
and before any documents are exchanged.

(7) District offices should notrefuse to obtain
information for Canada if it Is requested undet
the competent authority. However, in situations
where it appears that the request from Canada
is unreasonable, extremely extensive, or cir-
cumstances do not warrant going back beyond
ten years, a memorandum reflecting the opin-
lon of the district office will be submitted to the
Director, Criminal Investigation Division, Atten-
tion: CP:1:0, through the Assistant Regional
Commissioner. If the Director, Criminal Investi-
gation Division, concludes that the circum-
stances justify the opinion expressed by the
district office, he/she will forward the memo-
randum 1o the Director of International Opera-
tions for discussion and explanation with the
appropriate Canadian official.

(8) Hf information received from Canada
through regular channels requires further corre-
spondence, the Chief may communicate direct-
ly with the Canadian district office which fur-
nished the original information. However, cop-
les of any such communication will be forward-
ed, one each, to the Director, Criminal Investi-
gation Division, Attention: CP:CI:0, and to the
Director of International Operations, Attention:
CP:10:3. Such direct communication applies
only in Instances where information has been
received through regular channels and follow-
up communication Is necessary. The original
communication and any new areas of inquiry
must be routed as prescribed in (5) above. Siml-
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Jarly, any Intelligence district office which has
provided information to Canadian officials
through the usual channels may subsequently
communicate directly with those officlalg with
respect to the Information so provided. Howev-
er, copies of any such communication will be
forwarded, one each, to the Director, Criminal
Investigation Division, Attention: CP:Cl:O and
to the Director of International Operations, At-
tention: CP:10:3.

(9) In accordance with an agreement be-
tween United States and Canadian tax officials,
where the tax affairs of an individual, partner-
ship or corporation are being investigated by
the United States and the same type of investi-
gation is also bseing currently conducted by
Canada, and one country desires to be kept
informed of significant developments such as
proposal to close case, etc., the authorities of
that country will advise the other of this interest
so that the desired information may be timely
furnished.

(10) See also IRM 8265.2.

337.5 (1-18-60) 9781
Summons for Records Outside
the United States

Before Issuing a summons where the records
are outside the United States, a copy of the
proposed summons will be submitted, through
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channels, to District Counssl for review. District
Counsel will coordinate thelr review with Chief
Counsel (CC:GL), who in turmn will coordinate
the matter with the Director, Criminal Investiga-
tion Division. The proposed summons will be
accompanied by a statement describing the
circumstances and efforts that have been
made to secure the records and data from the
taxpayer and why the taxpayer will not make the
requested records available. In no event will the
special agent Issue the summons until advice
has been received from Counsel. See also IRM
9363.4.

337.6 (1-18-80) 0781
Specific Data to be Included in
Request for information from

Forelign Countries See IRM 9265.3.

337.7 (1-18-00) 9781
Interpol

(1) Interpol iIs the International Criminal Po-
lice Organization, better known by its radio des-
ignation—tnterpol.

(2) The National Central Bureaus of member
countries have machinery set up to communi-
cate with member countries. In the United
States the National Central Bureau is under the
direction and control of the Departments of
Justice and Treasury.
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(3) The U.S. National Central Bureau can
assist when there is a requirement for certain
inquiries in any of the Interpol member
countries.

(4) Interpol assistance includes but is not
limited to the following:

(a) Criminal History check

{b) License plate/drivers license check

{c) Location of suspects/fugitives/
witnesses

(d) International Wanted Circulars

(e) Trace weapons/motor vehicles
abroad :

{5) Requests can be made directly to the
U.S. National Central Bureau, Washington,
D.C. by calling 202-633-2867 or by mall to: In-
terpo!, Department of Justice, Washington,
D.C. 20530.

337.8 (1-18-80) 0781
Foreign Intelligence Activities

Under Executive Order 12036,

Section 2

(1) Executive Order 12036, United States
Foreign Intelligence Activities, was Issued by
the President of the United States on January
24, 1978, to provide for the organization and
controf of United States forelgn intelligence
activitles.

(2) The Inspector General, Department of
the Treasury, has requested that Inspection,
Internal Revenue Service, distribute copies of
Treasury Order No. 246 (Revision 1) and Execu-
tive Order 12036 to, among others, all Speclal
Agents, Criminal Investigations Division.

(3) Although the Internal Revenue Service
does not engage in foreign intelligence activl-
ties it is required that special agents be familiar
with the provisions of these orders.

(4) Treasury Department Order No. 248,
(Revision 1). (Exhibit 300-30), requires that any
internal Revenue Service employee shall re-
port to inspection or to the Inspector General
any matters which they feel raise questions of
propriety or legality under Section 2 of Execu-
tive Order 12036, Restrictions on Intelligence
Activities ‘(Exhibn 300-31).

337.9 (s-13-00) o781
U.S.-Swiss Treaty on Mutual
Assistance in Criminal Matters

(1) This Treaty provides a vehicle to obtain
testimony and tangible evidénce from Switzer-
land. it was designed to deal primarily with the
problem of Swiss Bank Secrecy Laws but it

m.

offers a wide range of assistance from the judi-
cial and executive authorities of Switzerland. It
designates the Attorney General as the Central
Authority for the United States who musthandle
requests under the Treaty and whose approval
is necessary for all requests. The Attorney Gen-
eral has delegated these duties and powers to
the Assistant Attorney General of the Criminal
Division.

(2) Pursuant to a request under the Treaty,
Swiss Authorities may:

(a) Execute a search warrant;

(b) Subpoena testimony of persons in
Switzerland;

(c) Locate persons in Switzerland;

(d) Subpoena and authenticate
documents;

() Supply officlal records;

{f) Provide service of process;

(g) Request persons to appear in United
States;

(h) Permit a United States official to take
testimony to authenticate documents; and

(i) Transter prisoners needed in the United
States.

(3) The Treaty applies to specified offenses
which are mutually criminal, i.e., punishable un-
der the laws of the United States and Switzer-
land. It generally does not apply to violations
with respect to taxes. However, it does apply to
offenses relating to tax taws if:

(a) The offense is committed by a person
reasonably suspected of being in the upper
echelon of an organized crime group or of par-
ticipating significantly in any important activity
of such a group;

{b) Available evidencas Is Insufficient to
provide a reasonable prospect of successful
prosecution of this person for the illegal activi-
ties of such group;

(c) Itls reasonably concluded that re-
quested assistance will substantially faciiitate
the successful prosecution of such person, and
should resultin his/her Imprisonment for a suffi-
clent period of time so as to have a significant
adverse effect on the organized criminal group;
and

(d) The securing of the information or evl-
dence without the requested assistance s im-
possible or unreasonably burdensome. Anoth-
er limitation especially appllcable to tax cases
relates to requested assistange with respect to
two crimes; one to which the Treaty applies and
one to which it does not. If, under Swiss Law,
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the first crime merges into the second, no as-
sistance will be provided.

(4) An “organized criminal group" is defined
by the Treaty. The “elements” of such a group,
without any one of which the special organized
crime provisions will not apply, are:

(a) An association or group of persons
combined together;

(b) Assoclation for a substantial or indefi-
nite period;

(c) Purpose of association;

1 monetary or commercial gains for itself
or others, and

2 lllegal means of obtaining these gains

(d) Carrying out purpose in a methodical
and systematic manner, including:

1 acts orthreats of violence or other acts
which are likely to intimidate and are mutually
criminal, and

2 either: slriving to obtain influence In
politics or commerce, especially in political or-
ganizations, public administrations, the judi-
clary, commercial enterprises, employers’ as-
soclations, labor unions or other employees’
assoclations, or association with a similar (or-
ganized crime) group which strives to obtain
such Influence.

{5) Requests for assistance must be made
via memorandum by the Chief, CID, with the
concurrence of the District Director, to the Di-
rector, CID, Attn: CP:CI:0. A copy of the request
will be sent to the ARC (Cl). The Director will
coordinate requests with the Government Reg-
ulations and Labor Section of the Criminal Divi-
sion of the Department of Justice. Requests
should contain the following elements.

(a) An introductory paragraph naming the
authority on whose behalf the request is being
made, the offense being investigated, a brief
statement of the need for the evidence, identifi-
cation of the subject of the investigation, and a
concise statement of what assistance is
requested.

(b) A description of the otfense in concise
terms. State the code section violated. Include
facts of the case, showing that the offense has
taken place or your reasons for believing the
offense has taken place.

{c) A statement of the need for assistance
and how the evidence sought fits into the proof
of the case, .g., to prove one or more of the
elements of the crime or to show a motive,

(d) Astatamentof the full name, place and
date of birth, address, and any other informa-
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tion which may ald in the identification of the
persons who are at the time of the request the
subject of the investigation. Also include the
person’s citizenship.

(e) A statement naming witnesses or other
persons who may be affected by the request,
e.g., joint bank account holders.

() The statement as to any particular pro-
cedure that Is requested, e.g., the use of com-
pulsory process for documents before notice to
a witness.

(g) A statement as to whether the testimo-
ny to be taken (if any) should be done under
oath or not.

(h) A description of the information, state-
ment or testimony sought.

(i) A description of documents, records or
articles of evidence to be produced or pre-
served, the persons on whom they are to be
obtained, and the desired method of reproduc-
ing or authenticating them. This description
must be as specific as possible.

() Information as to the allowance and ex-
penses to which a person appearing in the Unit-
od States will be entitled. The dollar amount for
attendance fees and per diem can be ascer-
tained from 28 U.S.C. 1871.

(k) Information which provides reasonable
susplicion under the organized crime provi-
sions. Reasonable suspicion Is less than rea-
sonable cause.

338 (1-18-80) 9781
Business Records

338.1 (1-18-80) o781
Banks
338.11 (1-18-80) o701

Function and Organization

(1) Abankisfundamentally an establishment
for the custody, loan or exchange of money,
and for facllitating the transmission of funds by
checks, drafts, and bllls of exchange and the
like. ts‘services to customers may Include ad-
ministering estates; storing valuables; purchaa-
{ng and selling securitles; rendoring advice con-
cerning business transaetions; lending money;
collecting notes, drafts, bilis, and coupons; fur-
nishing business credit references; preparing
tax returns; and many other services.

{Noxt pago Is 9781-86.1)
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(2) The principles of bank accounting are
basically the same in all parts of the United
States. i a special agent understands these
principles, he/she should be able to locate
whatever available evidenca there s in a bank
and be able to trace transactions from one
account or bank to another account or bank.

(3) The principal officers of a bank are the
president, vice president, secretary, and cash-
ier or treasurer. In many banks, vice presidents
act as senior department executives or as loan-
ing officers. The cashier ordinarily is the busi-
ness manager of the bank and is the one to
whom requests for information are usually
made. However, there frequently is one other
officer or employee of the bank who is most
familiar with the accounting system, or who has
been designated by the management to handle
requests from the Internal Revenue Service for
information. The special agent should learn the
identity of that person, and should consult him/
her when making official requests for informa-
tion, rather than make indiscriminate inquiries
of various officers and employees. The special
agent should make every attempt to establisha
good working relationship with such employ-
ees; however, their activities with respect to
bank records or information may not be direct-
ed as a controlled informant as deflned in IRM
9373.2. Chief Counsel expressed the opinion
that the Right to Financial Privacy Act of 1978
did not contemplate using bank employees as
controlled informants when the exemption pro-
visions applicable to the Service were drafted.
Consequently, this may be deemed a violation
under the Act.

{4) The main departments of a bank are
commercial, savings, trust, loan and discount,
consumer credit, and special services. These
are divided into subsidiary departments such as
receiving, paying, trust, loan and discount, con-
sumer credit, exchange, collection, and safe
deposit, bookkeeping, clearing, transit, statistl-
cal and data processing.

{5) Therecelving department makes the first
entry of all items as they enter the channels of
the bank. The paying department takes charge
of all the cash In the bank, providing an ade-
quate supply for its needs, paying checks,
charging currency to customers, settling clear-
ing house balances, and recording and proving
the cash of the bank. The loan department is
responsible for the granting and collection of
loans and has custody of collateral and the
credit and files of a confidential nature relating
to the customers. The collection department

handles items for collection which may, or may
not, go through the commercial deposit ac-
counts. For example, an item may be collected
by the bank and the funds turned over to the
customer in currency, or in the form of a cash-
ier's check, or be applied directly to the credit of
the customer's account in the loan department.
The safe deposit department handles all busi-
ness and records in connection with the rental
of, and access to, safe depusit boxes.

(6) The bookkeeping department is respon-
sible fof posting to subsidiary ledgers of the
deposit liability accounts. The clearing and tran-
sit departments look after the collection of
ltems drawn on other banks through the clear-
ing housse, by mail or messenger, or through the
Federal Reserve system, and the computation
of exchange charges when necessary. They
route items for collection and prepare cash
transit letters describing the items sent for col-
lection. The data processing (ADP) department
handles some of the above operations, which
are performed by computers rather than
manually,

338.12 (1-18-80)
Bank Records

9781

It Is Impossible to describe all the bank rec-
ords which might contain information regarding
a customer. However, the principal commercial
records which are of interest to spacial agents
are: signature cards; deposit tickets or slips;
customer's ledger sheets for checking ac-
counts; savings accounts, special accounts
and loan accounts; registers or copies of cash-
ier's checks, bank money orders, bank drafts,
letters of credit, and certificates of deposit; tell-
er's proof sheets; copies of settlements with
the clearing house; copies of cash transit let-
ters; records of the purchase and sale of securi-
ties and Government bonds; collection in and
collection out records; customer’s unreturned
canceled checks; and safe deposit records.
Storage considerations have caused many
banks to destroy those records not needed for
their own use and not required under law to be
retained. Therefore, a special agent's success
In a bank will depend somewhat on its practice
of, and its policy for, retention and destruction
of records.
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338.13 (1-18-80) 0784

Signature Cards

The signature card shows the signature of the
person or persons authorized to sign checks,
make withdrawals, or initiate transactions
through or against the account of the customer.
Usually the signature is executed in the pres-
ence of an officer of the bank or of a teller or
clerk, and by comparison can be used to prove
authsnticity of the customer's alleged signature
on other papers. A bank teller who has fre-
quently handled the customer’s checks would
be a competent witness to Identify his signature
not only on documents normally passing
through his hands but also on other papers. If
the account s in the name of a corporation,
partnership, or assoclation, the signature card
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will be accompanied by coples of resolutions of
the board of directors, or partnership and mem-
bership agreements, naming the persons who
are to draw checks on the account. A signature
card may also contain Information concemning
the name of the person who introduced the
customer, prior banking connections of the cus-
tomer, the names of institutions in which other
accounts may be located, and other depart-
ments of the bank with which the customer has
had transactions. Banks frequently keep in a
central file a mastef signature card containing
detailed information about the customer which
may indicate the departments of the bank the
customer does business with. Each depart-
ment where the customer has an account also
keeps a card bearing only the signature.

(Next page ls 9781-68)
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338.14 (1-18-80) 9701
Bank Deposit Tickets

The deposit tickets or slips of a customer may
be found by reference to the dates shown on
thetedger sheaets, since the tickets for each day
are filed separately. Within this group, they are
fited alphabetically or In account number order.
Inspection of a slip may disclose the nature of
the items deposited, classified as currency,
checks and coupons. Banks prefer that checks
be listed separately on the deposit slip and that
they be identified by the name of A.B.A. transit
number of the drawee bank. Under a system
devised by the American Bankers Assoclation,
each bank in the country Is identified by a num-
ber known as its A.B.A. number (Exhibit 300-2).
1f the deposit slip doss not contaln this informa-
tion, it may be found by examining the proof
gheets, the transit letters for foreign (out-of-
town) items, and the clearing house settlement
for local items. Banks that are members of the
Federal Reserve system have another number
known as the “routing symbol.” if the A.B.A.
number cannot be determined (it may be illegi-
ble) the routing symbol will indicate the general
area in which the bank is focated and it is possi-
bte to tocate the bank by following the amount
of the check on cash transit letters. These rout-
ing numbers are shown In Exhibit 300-3 and
Indicate the Federal Reserve District or sub-dis-
trict in which the bank is located. All banks that
are in the area served by a Federal Reserve
Bank or Branch carry the routing symbol on
their checks right undemeath their A.B.A. num-
ber as

14-2—A.B.A. number
650—Routing symbo!

338.15 (1-18-00) 0781
Customer’s Account Records
(1) Checking Accounts

(a) The fundamental difference between
the bookkeeping records under a manual sys-
tem and an ADP systemis that under the manu-
al system a ledger sheet is maintalned for each
account carried by the customer.

{b) Under an ADP system the dally infor-
mation is maintained on magnetic tape, whichis
updated dally. A printout is made of the transac-
tions on a cyclical basts (usually monthly). Many
banks retain a copy of this printout. In some
systems the statement printout may be either a

4

detailed ledger statement simitar to that used
under a manual system or a summary or “bob-
tailed” statement which appears as follows:

Opening Balance 0123458 Number of ftems—00
Deposits 324812 Number of ftems—7
Checks 222222 Number of ttems—25
Charges 21.00 Number of items—4
Ending Balance $2239.46 Number of Hems—00

(c) The banks using an ADP system print-
outthe balances of all accounts on a daily basis.
This printout, which may be referred to as a
transaction journal or account balance list, will
show the following information: account num-
ber, date of last activity, type of activity, previ-
ous balance, present balance, uncollected
funds, and special Instructions. By reference to
this daily printout it is usually possible to recon-
struct the account, particularly when a “bob-
talled’ statementis used. Most banks using this
system also microfilm all items daily so further
reference can be made to the microfiim for
more detalled information. Some banks again
microfilm depositor’s checks for the statement
period before returning them to the customer.

(d) On the detailed statements under el-
ther system, all deposits, withdrawals and daily
balances are shown. Symbols may appear op-
posite varlous items on the statement signifying
something more than a simple deposit or with-
drawal. Since banks use ditferent symbols, a
bank officlal or employee should be consulted
regarding their meaning.

(e) If the customer deposlls a check for a
substantial amount drawn on a bank In a distant
city, the bookkeeper, under a manual system,
or the teller under an ADP system, will code the
deposit so as to put a “hold” order on the
account. This serves as a warning (manually) or
reject (ADP) so that the deposit cannot be
drawn against until the fapse of a specified
period of time within which the check will be
pald by the bank of origin.

(2) Savings Accounts

{a) Ledger shests similar to the manual
type used in checking accounts are maintained
for savings accounts. In an ADP system, the
records will be in periodic statement form (usu-
ally quarterly). Some banks keep a copy of this
statement. I this is done all thatis necessary is
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to obtain a copy of the statement. If statement
coples are not avallable, then it is necessary to
reconstruct the account similar to the method
used for “bobtailed” statements.

(b) The deposit tickets and withdrawal
slips are maintained in separate files similar to
the manner described for checking accounts.
These documents may show references to
drafts, cashler's checks or other accounts.

(3) Loan Records

(a) Banks maintain tedger sheets for loans
and separate sheets for the record of collateral
used to secure loans. In those banks which use
ADP systems to keep their loan records, the
reconstruction problem is similar to that in-
volved with checking accounts unless detailed
annual statements are printed out and coples of
them retained. The availability of the credit or
loan file makes reconstruction easier.

(b) Consumer loan records are usually
found In a bank department, which is separate
from the commercial and mortgage loans. The
credit files may be combined or separate for
each department.

338.18 (1-18-90) 9761
Certified Check Register

A certified check s a check drawn by a de-
positor on his account with the bank, across the
face of which check a properly authorized bank
officer has written the word *'Certified,”" the
date, the name of the bank, and his name. The
bank has thus contracted to pay the check
when presented and has charged the deposi-
tor's account. A certified check is not returned
to the depositor, but after payment, is retained
by the bank in its files. It Is recorded in a Certi-
fied Check Register which shows at least the
amount, the date certified, the depositor who
issued it, and the date actually pald. Banks
discourage this type of chack but perform the
service at the Insistence of their customers.

338.17 (1-18-90) 0784
Bank Exchange Records

(1) Bank exchange may be Issued by prepar-
ing a single copy check, draft, or other docu-
ment and then recording it in a register. Howev-
er, modern practice Is to prepare the check,
draft, or other document In many coples pre-
pared simuitaneously by the use of carbon pa-
per. The original Is filed as the bank's copy or
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register. One copy may be given the customer
for his record.

(2) Bankexchange recordsinclude cashier's
checks, bank drafts (one for each bank on
which drawn), and letters of credit, which usual-
ly show the purchaser's name. The documents,
by endorsement, will show the payees and their
locations by the banks where the instruments
were cashed or deposited.

3308.18 (1-15-20) 0781
Bank Teller's Proof Sheets

Each teller prepares daily “teller's proof
sheets” on which he/she shows deposits re-
ceived balanced against items received, divid-
ed into currency and coln, checks on “us,”
checks on clearing house banks, checks on
out-of-city banks, and coupons. Unusual or
large items In any category may be noted and
explained on these sheets. These unusual
items are reported dalily to the head teller or to
the officers. They are frequently retained for
some time to facilitate internal audit by the
bank.

338.19 (1-18-90) o781
Clearing House Settlement Sheets

Settlement sheets for clearing house items
are usually maintained for only a short time.
Clearing house items are usually not photo-
graphed on microfilm. However, they may be
photographed by the bank on which they were
drawn.

338.1(10) (1-18-00) 9781
Cash Transit Letters

Coples of cash transit letters have informa-
tion of varying degrees of completeness. Some
small banks record the items sent for collection
on out-of-town banks on which drawn, last en-
dorser, maker, and other information. Other
banks merely list the amounts on the letter and
then photograph the entire lot. When informa-
tion Is not available from either of the above
sources, the bank or Federal Reserve Bank to
which the letter was sent may have photo-
graphed the items. The date and total amount
of the cash tetter and the bank to which it was
sent should be secured in order to trace the
letter at the other end.

A



M

Handbook for Special Agents

page 9781-71
(11-10-81)

338.1(11) (1-18-90) 9781
Securitlos Buy and Sell Records

In small banks, records of purchases and
sales of securities may be in correspondence
fites, but larger banks may have full depart-
ments with detailed records. The record of Gov-
aernment bonds may be in the correspondence
files with the Federal Reserve Banks or may
consist of copies of the manifold bond, particu-
larly Series “E™ bonds. The bank’s retained
copies of “E" bonds issued may be filed In
various ways, such as by dates of issue or al-
phabetically by customers. Bonds that are
cashed by banks are frequently photographed
justlike any other transititems. The sameis true
of coupons for interest that are detached from
customer's bonds and deposited by them for
credit to their accounts, or cashed by the bank.
These coupons are usually clipped on quarterly
or semiannual dates and appear in bank rec-
ords at more or less regular periods of time.

338.1(12) (1-18-80) 9781
Collection Records

(1) Collection out—items that are not cash
items are not deposited for immediate credit.
They are sometimes recorded in the back of the
passbook, if such is used, or they may be en-
tered directly on a manifold form and a copy
given the customer as a receipt. These are
called collection out items and may Include
drafts with documents attached, checks with
special instructions, matured bonds, accept-
ances, and a wide varlety of commerclal docu-
ments. Some banks use a collection out regis-
ter, others a copy of the above described form,
and a few use an individual letter, retaining a
copy.

(2) Collection in—Collection in items are re-
ceived from other banks and require payment
or other action by some customer of the bank.
These may likewise be recorded in a register or
a manifold form may be prepared and a copy
sent as a receipt to the bank from which the
item came. The required action is taken and the
results mailed to the bank from which the item
came. These again may be large checks with
special instructions; drafts with documents at-
tached; notes for presentation, collection and
payment; acceptances; savings account pass-
books; or a wide variety of commercial
documents.

338.1(13) (1-16-90) 0781
Safe Deposit Box Records

(1) Rental contracts for safe deposit boxes
will show who has the right to enter the box, the
date of the original renting, various identitying
information, and the signature of the renter. Any
special instructions will be with the contract,
usually on a card.

(2) Access records show date and time of
entry and bear the signature of the person en-
tering the box. The frequency of entries may be

significantand may correspond in time and date
to deposits or withdrawals from other accounts.
If the taxpayer agrees to an inspection of the
contants of tha box, a written inventory showing
date of entry, box number, and name of bank,
shall be prepared in the presence of taxpayer
and, if possible, of another agent. The taxpayer
should be requested to initial all pages of the
inventory and to sign the fast page as acknowil-
edgement of ownership of the contents and of
the return of all items. Any currency found
should be counted, and the inventory should
include the quantity of bills in each denomina-
tion; any markings on the tie bands around the
bundies of currency or packages of coins; anda
notation regarding any bills with unusual fea-
tures, such as the large size in use before 1929,
gold certiticates, or National Bank Notes. A
record should be made of the serial numbers of
large bills, and, when advisable, also of a num-
ber of the smaller bills. When a special agent
finds deeds or other documents pertaining to
land, he should make a record, identifying the
type of document, such as “Warranty Deed,”
and show the names of grantor and grantee;
legal description of land showing State, County,
Range, Township, Section, dates, considera-
tion, revenue stamps, and book and page num-
ber where it is recorded. Sealed matter should
be opened only with the consent of the box
renter. If consent is not secured, the special
agent should not open the packags, but should
note as full a description of it as possible. The
special agent shoutd also make careful note of
all comments made by the box renter to him
during the inspection of the box and contents.

338.1(14) (1-18-80) 9781
Checks Cashed

(1) Banks make a distinction between
checks cashed and checks paid. Cashing a
check means paying out cash for a check
drawn on another bank. The paying teller will
mark a check of this type on its face or reverse
side. If for any reason the check is returned not
paid by the bank on which it was drawn, the
teller must know, from the endorsement, who
gave it to him in order to get the bank’s money
back. Paying a check Is giving cash for a check
on the account of a customer of the bank, or
charging a check to his account.

(2) Insome areas all checks onwhichcashlis
given by the teller are stamped with a code
letter or number that indicates which teller and
sometimes which bank or branch gave out the
cash, regardless of whether the check was on
his own bank or some other bank. Also, deposit
tickets or withdrawal slips sometimes show de-
nominations of cash deposited or withdrawn.

338.1(14)
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Deposits Microfilm

(1) Deposits may be classified as to thelir ba-
sic sources which are:
(a) Receiving Teller
{b) Mail or Special Messenger
(c) Telegraphic Transfers
(d) Other Bank Departments
(e) Night and Lobby Depositories

(2) Deposits may also be classified accord-
ing to the terms of withdrawa!:

{a) Demand deposits which are deposits
to a check account subject to withdrawal by
check on demand.

(b) Time deposits

1 Savings account which may be subject
to a 30-day notice of withdrawal.

2 Time certificates of deposit which are
made by contract to be left with a bank for
definite lengths of time, usually six months, and
draw a higher rate of interest than the usual
savings account.

3 Open account is used by corporations
to put idie money to work during slack seasons
where it will earn interest. Corporations cannot
use savings accounts as they are prohibited
from doing so by the rules of the Federal Re-
serve System.

(3) The Federal Reserve System forbids
banks from paying time deposits before the
specified date except in an emergency to pre-
vent great hardships to the depositor. The bank
is required before making such payment to ob-
tain from the depositor an application describ-
ing fully the circumstances constituting the
emergency. The application must be approved
by an officer of the bank who certifies that, to
the best of his knowledge and belief, the state-
ments in the application are true. These appli-
cations are retained in the bank’s files.

{4) Special agents making inquiries at Feder-
al Reserve System member banks should be
alert for Time Deposit accounts and applica-
tions relating to the emergency withdrawal of
funds by this nature. These applications could
be used to help astablish cash on hand, lack of
beginning cash and other evidence to resolve
net worth claims by taxpayers.

(5) Examination of deposits and tracing of
items may reveal the pattem of transactions of
prior periods. Thatis, interviewing the makers of
checks deposited may reveal the source of
checks In prior periods. For example, an at-
tempt to trace a transaction that occurred three
or four years ago may be blocked because the
records for the past period have been de-
stroyed. In that event, the source of checks for
prior periods might be found by tracing similar
current items.

338.1(15)
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Microfilm may be used by the bank to photo-
graph various records throughout the bank.
These pictures are used to keep a permanent
record of transactions in limited storage space.
Microfilm has been used for a wide variety of
purposes and the extent of such use varies
from bank to bank. Some banks photograph
everything and others photograph only transit
letters. If pertinent, inquiry should be made asto
when photographing began and what was pho-
tographed. The questions apply to both past
and present practices.

338.1(17) (11-10-81) 0781
Chase Manhattan Bank

Every direct mail request to Chase Manhat-
tan Bank, One Chase Manhattan Plaza, New
York, New York 10081 should contain a state-
ment that a copy of the request has béen for-
warded to the Chief, Criminal Investigation Divi-
sion, Manhattan District, for the purpose of hav-
ing a special agent from that office personally
serve a summons and pick up the required data.
Upon recelpt of such request the bank will im-
mediately begin to assemble the Information.
When making the request to Chase Manhattan
Bank, a copy should be forwarded to the Chief,
Criminal Investigation Division, Manhattan Dis-
trict, for necessary action. All other transfer
agents in the Manhattan District will comply
with direct mail requests for stock transfer infor-
mation, providing the requests cite IRC 7602 as
authority.

338.2 (84-81) 0781
Currency Transaction Reports,
Form 4789

338.21 (9401 0781
General

(1) The Currency and Foreign Transactions
Reporting Act, requires that whenever any per-
son engages in a currency transaction involving
more than $10,000 with a financial institution,
the financlal Institution must record the identity
of the person or persons involved and file a
report on Form 4789 contalning certain details
of the transaction. The reports are filed with the
Internal Revenue Service at the Ogden Service
Center. The report is made on Form 4789 and
must be filed within 15 days of the transaction.
(Treasury Regulation 3t CFR Part 103.22,
103.25(a) and 103.26)

{2) Form 4789 contains the following
Information:

(a) Name, address, identification number,
and occupation of person who conducted the
transaction with the financial institution.

(b) Person or organization for whom trans-
action was complated, account number, occu-
pation and social security or taxpayer identifica-
tion number.
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(c) Detailed description of transaction in-
cluding check data when applicable.

(d) Type of identification presented in the
transaction including EIN and business activity.

(e) Financialinstitution reporting the finan-
cial transaction.

(3) Al of the information from any form filed
can be obtained via a TECS query at any IRS
Service Center by requesting a "CTR RCN
query".

(4) Acopyofeachreport mustbe retained by
the financial institution for a period of 5 years
from the date of the report.

338.22 (94-91) 9781
Procedures for Obtaining

Photocoples of Currency

Transaction Reports (CTR's)

(1) Prior to January 1, 1980, CTR’s were filed
with the Philadelphia Service Center and then
forwarded to the various service centers based
on the address givenin Partll of Form 4789, or if
blank, Part | of Form 4789. After processing
they became part of the information litems files.
These CTR's were processed and stored at the
appropfiate service center. CTR's received on
or after January 1, 1980, are processed and filed
at the Ogden Service Center. The original CTR
is filted with Ogden Service Center Files Unit in
the same manner as tax returns.

(2) Initialty, a TECS query should be made by
your service center to determine if a particular
taxpayer has any CTR record. If a CTR relating
to the subject has been filed the service center
will be able to provide a TECS print-out contain-
Ing all the information from the document (an
abstract copy). if it becomes necessary to ob-
tain a photocopy of a CTR, the following proce-
dures should be followed:

{a) CTR's filed prior to January 1, 1980:

1 Ifthe TECS query reveals arecord of a
CTR filed prior to January 1, 1980, a photocopy
of the CTR may be requested from the Chief,
Criminal Investigation Branch of your service
center using the Report Control Number (RCN).
The Criminal Investigation Branch will also be
able to obtain coples of CTR's which were filed
with other service centers (based on the ad-
dress shown on the CTR).

- (b) CTR's filed on or after January 1, 1980:

1 Ifthe TECS query reveals arecord of a
CTR filed on or after January 1, 1980, a photo-
copy of the CTR may be requested in the same
manner as a request for a tax return, using the
Report Control Number (RCN). »

2 Inthe event of an extreme emergency,
you may call the Chief, Criminal Investigation
Branch, Ogden Service Center, FTS §86-3182,
and request assistance in obtaining a copy of a
CTR. All other requests should be submitted in
accordance with 1 above.

3 Since other agencies, including the
Department of Treasury, are authorized access
to these documents and may have an urgent
and immediate need for them only photucoples
should be requested for investigative purposes.

)

When needed for evidentiary purposes (actual
court appearances) certified photocopies
should be requested.

338.3 (1-18-80) 0781
Securities

338.31 (1-18-90) 0789
Stocks

338.311 (1-18-60) 9781
General

(1) When a corporation Is formed, capital
stock representing the ownership of the corpo-
ration is authorized in the corporate charter.
There are two principal classes of stock—com-
mon and preferred. If only one class of stock is
authorized, it will be common stock. The num-
ber of shares authorized can only be changed
by formal approval of the stockholders.

{2) Shares issued and subsequently reac-
quired by the corporation through purchase or
donation are referred to as treasury stock. The
number of shares outstanding will always equal
the number of shares issued less the number of
shares of treasury stock.

(3) Each stockholder is a part owner of the
corporation since each share of stock repre-
sents a fractional interest in the corporation.
The stockholder is entitled to a stock certificate
evidencing ownership of a specified number of
shares of stock of the corporation.

(4) If a stockholder desires to buy more
stock, it is not necessary to obtain the permis-
slon of the company. He/she simply acquires it
by purchase in the open market or privately.
Converssly, iIf a stockholder desires to sell
shares, he/she cannot demand that the com-
pany buy the stock. A stackholder is free, In-
stead, to seek a buyer for the stock either in the
market or by private sale.

(5) After the sale terms have been agreed
upon, the mechanics of transfer are simple. The
seller signs his/her name on the back of the
stock certificate and delivers it to the buyer or
the buyer's broker. A record of all outstanding
certificates is kept by the corporation or by its
duly appointed transfer agent, often a bank.
The transfer agent has a record of the names
and addresses of the stockholders and the
number of shares owned by each. After deter-
mining that the old certificate is in proper form
for transfer, the transfer agent issues a new
certificate to the new owner. Also, most compa-
nies have aregistrar. The duty of the registraris
to double check the actions of the transfer
agent to prevent improper Issue of stock or
fraudulent transfer.

338.312 (1-18-80) 0701

Stock Rights

A common stockholder may usually sub-
scribe at a stated discount price to new issues
of common stock In proportion to his/her hold-

338.312
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ings. This privilege, known as a stock right, Is
usually offered to stockholders for a limited
time. During this period, the stockholder may
exercise the right to purchase additional shares
under the terms of the offer or may choose to
sell the rights. If the stockholder allows the time
limit to run out without acting, the rights become
worthless.

338.313 (1-18-80) 0781
Stock Warrants

A stock warrant is a cerlificate which gives
the holder the privilege to purchase common
stock at a stated price within a specified time
fimit or perpetually. Warrants are often issued
with bonds or preferred stocks as an added
inducement to investors. The stockholder may
exercise the right to purchase additional shares
or choose to sell the warrants.

338.314 (1-18-80) 0781
Stock Splits

When the price of the common stock of a
corporation reaches a high market value, the
corporation may choose to bring down the price
into a more favorable trading range. To do this,
the corporation splits its shares, thatls, increas-
es the number of shares outstanding without
issuing additional stock. If, for example, a stock-
holder owned 100 shares which had a market
value of $150 per share, a 3:1 stock split would
increase the stockholder's shares to 300 and
decrease the market price to $50 per share.
Although the stockholder now owns a greater
number of shares than before the split, the
valuse of his/her stock and his/her proportion-
ate interest remains unchanged. Until the new
stock is sold, the split has no tax effect.

338.315 (1-18-60) 9701
Dividends :

(1) Acorporation may pay a dividend incash,
in_stock, or in property. When cash dividends
are paid, the company or its dividend disbursing
agent (usually a bank) sends checks to all the
stockholders whose names appear on the
books of the company on the so-called record
date. A dividend is a prorated distribution
among stockholders and when cash dividends
are paid, they are in terms of so much per share.
Cash dividends are usually taxable.

(2) Some companies, in order to conserve
cash, pay a dividend In their own stock. A stock
dividend has an effect similar to that of a stock
split in that the stockholder's proportionate
share of the ownership of the company remains
unchanged. A stock dividend is usually stated
as a parcentage of the outstanding shares (up
to a maximum of 25 percent, above which it is
called a stock split). A stock dividend is not
taxable even though cash is paid in lieu of frac-
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tional shares—aithough the cash itself is tax-
able as a dividend.

{3) When a corporation pays a property divi-
dend, itis usually in the form of stock of another
corporation which has been acquired for invest-
ment or some other purpose. Property distribu-
tions are treated as taxable dividends.

(4) It Is common practice for separate finan-
cial institutions to serve as transfer agent and
dividend disbursing agent. However, a single
financial institution can serve both functions.

(5) Names and addresses of institutions pro-
viding these services can be found in:
{a) Securities publications such as:
(1) Financial Stock Guide Service. This
Is the most comprehensive service. Itincludes
name changes, mergers, dissolutions, etc.,
from 1927 to present. it also includes informa-
tion about Canadian corporations.
(2) Moody's
(3) Standard and Poor's
(b) Local brokerage houses
(c) Local or main offices of subject
corporations.

(6) Information or documentation can be ob-
tained by writing directly to the separate trans-
fer agents and dividend disbursing agents.

338.32 (1-18-80) 0781
Bonds

(1) When a corporation or governmental unit
wishes to borrow money for some period, usual-
ly for more than 5 years, it will sell a bond issue.
Each bond, normally of $1,000 denomination, is
a certificate of debt of the Issuer and serves as
evidence of aloan to the corporation or govern-
mental unit. The bondholder is a creditor of the
Issuer. A bond pays a stated rate of interest and
matures on a stated date when a fixed sum of
money must be repaid to the bondholder.

(2) Railroad, public utility, and industrial
bonds are called corporate bonds. The obliga-
tions of States, counties, cities, towns, school
districts, and authorities are known as munici-
pal bonds. U.S. Treasury certificates, notes,
and bonds are classified as Government
securities.

(3) Bonds are issued in two principal forms
coupon bonds, and registered bonds. Coupon
bonds have interest coupons attached to each
bond by the corporation which issues it. Be-
cause the corporation keeps no record of the
owner of the bonds, they are called bearer
bonds. On the due dates for the interest, the
owner clips the coupons and presents them to
the authorized bank for payment. Also, the prin-
cipal when due, is payable to the holder or
bearer of the bonds.

(4) Registered bonds have the name of the
owner written on the face of the bond. The
company, or Its authorized agent (usually a
bank), has a record of the name and address of
the owner. When Interest is dus, it is paid to the
bondholder by check.
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3368.33 (1-18-80) 9781
Stock Exchanges

338.331 (1-18-80) 9781
General

(1) Securities exchanges or stock exchang-
es neither buy nor sell securities themselves.
An exchange functions as a central market-
place and provides facllities for executing or-
ders. Member brokers representing buyers and
sellers carry out these transactions. An ex-
change provides a continuous market for secu-
rities listed on that exchangs. The exchanges
are auction markets In that prices are deter-
mined by the existing supply and demand of the
securities.

(2) The two major exchanges are the New
York Stock Exchange (NYSE) and the Ameri-
can Stock Exchange (AMEX), both located in
New York City. While there are approximately a
dozen additional regional exchanges (such as
the Midwest, Pacific Coast, and Philadelphia-
Baltimore-Washington Exchanges), the NYSE
and AMEX together handle more than 90 per-
cent of the trading done through organized
exchanges.

338.332 (1-18-80) 9781
Listed Securities

If a security is to be traded on an exchangs,
the issue must be approved for listing by that
exchange. The requirements for listing on the
NYSE are the most stringent. Although there
are only about 1,700 Issues traded on the
NYSE, these issues are represented by the
largest corporations in the country and have an
aggregate value of nearly $500 billion (or 85
percent of the value of all listed securities).
While the AMEX listing standards are not as
restrictive as the NYSE, they are nonetheless
designed to Insure an adequate market for the
securities. Securitles traded on the NYSE or
AMEX may also be listed and traded on a re-
gional exchange but no security Is listed onboth
the NYSE and the AMEX.

338.34 (1-18-80) 9781
The Over-the-Counter Market
(1) The over-the-counter securities market
handles most of the securities transactions that
take place in the United States. In fact, its oper-
ations are so extensive that the easiest way to
describe It is to indicate what it does not do in
securities transactions. The over-the-counter
market does not handle the purchase or sale of
securities that actually occur on securities ex-
changes, but it handles everything else in the
way of securities transactions. Thus, securities
not “listed’” on a securities exchange are "“un-
listed,” that Is, traded over-the-counter.
(2) Many different types of securities are
traded over-the-counter. These include:
(a) bank stocks
(b) insurance company stocks

(c) U.S. Government securities

(d) municipal bonds

(e) open-end Investment company shares
(mutual funds)

() most corporate bonds

(g) stocks of a very large number of indus-
trial and utility corporations, including nearly all
new issues

(h) securities of many foreign corporations

(3) The over-the-counter marketis notlocat-
ed in any one central place. Rather, it consists
of thousands of securities houses located in
hundreds of different cities and towns all over
the United States. These securities houses are
called broker/dealers and are engaged In buy-
ing and selling securities usually for their own
account and risk.

(4) The over-the-counter market Is a negoti-
ated market rather than an auction market.
Prices are arrived at by broker/dealers negoti-
ating with other broker/dealérs in order to arrive
at the best price. They also buy and sell securi-
ties for the account and risk of others and may
charge a commission for thelr services. To
transact their business, they communicate their
buy and sell orders back and forth through a
nationwide network of telephones and
teletypes.

(5) The exact size of the over-the-counter
market cannot be determined since the securi-
ties transactions that take place over-the-coun-
ter occur in many different places and are not
reported to one central agency. However, it is
known that in dollar volume, substantially more
securities are traded in the over-the-counter
market than on all national securities exchang-
es combined.

338.35 (1-18-90) 9761
Transfer Agent

(1) The principal documents available from
the transfer agent are:

(a) stockholder ledger card
(b) stock certificate(s)

(2) The transfer agent keeps a record of the
name and address of each stockholder and the
number of shares owned, and checks that cer-
tificates presented for transter are properly
cancelled and that new certificates are issued
in the name of the transferee.

(3) In many small firms, the transfer agentis
usually an attorney, a bank, or the corporation
itself. In most large firms the transfer agentis a
bank. The transfer agent can furnish the follow-
ing information:

(a) stockholder identification

(b) stockholder position

(c) stock certificate numbers

(d) number of shares represented by
certificates

(e) dates certificates were issued or
surrendered

338.35
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(f) evidence of returned certificates
{g) name of transferees and transferors

338.36 (1-18-80) 0781
Dividend Disbursing Agent
(1) The principal documents available for the
dividend disbursing agent are:
{a) cancelled checks
{b) Forms 1099
(2) Thedividend disbursing agentis general-
ly a bank and can furnish the following
information:

(a) stockholder identification
(b) stockholder position

(c) amount of dividends

(d) form of dividends

(o) dates paid

(N evidence of payments

338.37 (1-18-80) o781
Broker

(1) The broker is an agent who handies the
public’'s orders to buy and sell securities, usual-
ly for a commission. A broker may be a corpora-
tion, partnership, or individual and is often a
member of a stock exchange, or a member of a
stock exchange/over-the-counter securities
firm.

(2) A registered representative (also known
as a securities salesperson or account execu-
tive) personally places customers’ orders and
maintains their accounts. While commonly re-
ferred to as a broker, a registered representa-
tive Is usually an employee of a brokerage firm,
rather than a member.

(3) The broker can furnish virtually all source
documents relating to securities account activi-
ty. The two most often used accounts are:

(a) cash—an account that requires securi-
ties purchases to be paid In full

(b) margin—an account that allows securi-
ties to be purchased on credit

(4) Marginis the percentage of the purchase
price of a security that the customer must pay.
The margin requirement is established by the
Federal Reserve Board. To open a margin ac-
count, a minimum amount is usually required.
Stocks purchased on margin must be regls-
tered In the street name while in the account.

(5) There are two principal ways in which
securities are held—in the name of the account
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holder and in street name. In the first instance,
the securities owned simply reflect the name of
the customer who maintains the account. When
securities are held in street name, however, the
securities are registered in the name of the
broker. This occurs when securities have been
bought on margin or when a cash customer
wishes the security to be held by the broker,
rather than in his/her own name.

(6) The principal documents avallable froma

broker are:

(a) (broker's personal) customer account
cards

(b) applications for account

(c) signature cards and margin
agresments

(d) securities recelipts

(e) cash receipts

(N confirmation slips

(g) securities delivered receipts

(h) cancelled checks

() Forms 1087

(j) monthly account statements.

338.4 (1-18-50) 9761
Commodities

(1) Commodity exchanges are similar to
stock exchanges except that they deal in fu-
tures contracts. A futures contract is a legally
binding commitment to deliver or take delivery
of a given quantity and quality of commodity, at
a price agreed upon In the trading pit or ring of a
commodity exchange at the time the contractls
executed.

(2) In early futures markets the primary use
of the market was that of finding a buyer or
seller. Today both commercial and speculative
users of the market prefer to offset, or liquidate,
the obligation through opposite futures transac-
tions rather than making or taking delivery.

(3) Futures are traded through a commission
house which is a firm that transacts commodity
buslness onbehalf of commercial users of com-
modity futures contracts and the investment
public. A number of terms are used to describe
commission houses such as wire houses, bro-
kerage houses, commodity commission mer-
chants, etc.

(4) Commission houses become registered
member firms of given commodity exchanges
in order to trade or handle accounts in the mar-
kets conducted by. those exchanges.
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(5) The basic function of the commission
houseis to represent the interest of those in the
market who do not hold seats on commodity
exchanges such as placing orders, handling
margin monies, providing basic accounting rec-
ords, and counseling customers in their trading
programs in return for & commission.

(6) Most customer operations are handled
by a commodity representative who solicits,
accepls, or services customer business incom-
modities traded on the Exchange. The com-
modity representative Is involved In determin-
ing prospective customers’ financial ability,
opening new accounts, and the placement of
individual orders.

(7) Standard documents required to open an
account include such information as name, ad-
dress, phone numbers, and banking refer-
ences. These are usually found on customer
signature or agreement forms.

(8) Accounting services usually provided by
commission houses include issuance of written
confirmation of all futures orders. Most firms
also provide weekly purchase and sale state-
ments that show the number of contracts pur-
chased and sold in specific commodity markets
and the current margin deposit balances. The
customer normally receives a regular monthly
statement that shows all trading activity, net
position, and margin balance less
commissions.

(9) The following is a list of comrhodities that

are usually traded on futures markets:

(a) Grains

(b) Oil and Mea!

(c) Livestock

(d) Poultry

(e) Metals and Minerals

(N Forest Products

(g9) Textiles

(h) Foodstuffs

(l) Forelgn Currencies and Financial
Instruments

338.5 (1-18-60) 0781
Abstract and Title Company
Records

(1) Maps and tract books.

(2) Escrow index of purchasers and sellers
of real estate—primary source of information.

(3) Escrow files—number obtained from
index.

(4) Escrow file contalning escrow instruc-
tions, agreements, and settlements.

(5) Abstracts and title policies.

(6) Special purpose newspapers published
for use by attorneys, real estate brokers, insur-
ance companies and financial institutions.
These newspapers contain complete reports
on transters of properties, locations of proper-
ties transferred, amounts of mortgages, and
releases of morigages.

338.6 (1-18-80) 9781
Agriculture Records

(1) County veterinarians.

(2) Commission merchants.

(3) lnsurance companies (insure
shipments).

(4) Transportation companies.

(5) Storage companies.

(6) Count and state fair bonds.

(7) Country farm agents.

(8) State cattle contro! boards (some states
maintain records of all cattle brought in and
taken out of state).

338.7 (1-16-80) 9761
Automoblie Manufacturer and
Agency Records

(1) Franchise agreements.

(2) Financial statements of dealers.

(3) New car sales and deliveries—used car
purchases, trade-ins, and sales.

(4) Service department—mileage, order and
delivery signature to indicate presence in area.

338.8 (1-18-60) 0781
Bonding Company Records

(1) Investigative and other records on per-
sons and firms bonded.

(2) Collateral file.

(3) Financial statements and data.

(4) Address of person on bond.

338.9 (5-9-90) 0781
Credit Agency Records

{1) The Fair Credit Reporting Act, an amend-
ment to the Consumer Credit Protection Act,
went into effect on April 24, 1971. Certain provi-
slons of this amendment have a restrictive im-
pact on the availability of information involving
individuals from consumer reporting agencies
to IRS and other Governmental agencles. Con-
sumer reports may be furnished by consumer
reporting agencies only In the following
situations.

(a) Inresponse to an order of a court hav-
ing Jurisdiction to issue such an order.

{b) Upon written request of the consumer.

(c) To a person who has a legitimate busl-
ness need for the information In regard to a
business transaction involving the consumer.

(2) Therelis no specific exception providedin
the law which will allow Federal law enforce-
mentagencies to obtain creditreports forinves-
tigative purposes. As a result, consumer report-
Ing agencies may not furnish credit reports to
IRS for use in tax investigations. Further, the
Act provides criminal penalties for obtaining
information under false pretenses and for unau-
thorized disclosures by officers or employees of
consumer reporting agencies.

(3) The Act provides that consumer report-
ing agencles may furnish only identifying infor-

338.9

IR Manual

MT 9781-27

page 9781-78
(11-10-81)

Handbook for Spécia| Agents

mation to a Governmental agency. This identi-
fying intormation is limited to a consumer's
name, address, former addresses, places of
employment and former places of employment.

(4) The Fair Credit Reporting Act is directed
at consumer credit reporting activities involving
individuals and not at commercial credit report-
ing aclivities involving business entities.

(58) The provisions of the Fair Credit Report-
ing Act do not cover commercial credit reports
on corporations and similar business entities.

(6) With regard to partnerships, if the report
is on the individuals comprising the partnership,
the provisions of the Act might apply. Cases of
this type should be referred to the District Coun-
sel for advice.

{7) Withregard to fiduciaries, the question of
whether the provisions of the Act would restrict
the furnishing of a report would depend upon
the nature of the trust. If it is a business trust,
that is, a corporation or similar business entity,
the Act does not apply. If the fiduciary is repre-
senting an individual, the provisions of the Act
might apply. Cases of this type should also be
referred to the District Counsel for advice.

(8) When a consumer report is part of the
records of an entity which Is not a consumer
reporting agency, the provisions of the Act do
not apply. However, many entities not normally
considered to be consumer reporting agencies
may be considered such depending on how
they receive and share information from other
creditors. Therefore, before.accepting any con-
sumer report contained in the records of a third
party, District Counsel should be consulted.

338.(10) (1-18-60) o781
Department Store Records

(1) Charge accounts,
(2) Credit files.

338.(11) (1-18-80)° 9781
Detective Agency Records

- (1) Investigative files.

{a) Civil.

(b) Criminal.

(c) Commercial.

{d) Industrial.
(2) Character check.
(3) Fraud investigations.
(4) Blackmail investigations.
(5) Divorce evidence.
(6) Missing persons search.
(7) Security patrols.
(8) Guards.
(9) Undercover agents.
{10) Surveillance work.
(11) Lie detector tests.
(12) Employee checking.
(13) Personne! screening.
{(14) Fingerprinting.
(15) Service checking.

{a) Restaurants.

338.9
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(b) Public transportation.
(c) Stores.
338.(12) (1-16-20) 9781
Distributors Records
(1) Gambling equipment.
(2) Wire service.
‘(3) Factory, farm, home office equipment,
etc.

(4) Wholesale toiletry—Cash rebates are
paid by some toiletry manufacturers. Details of
available contracts which pay rebates to whole-
sale toiletry distributors are contained in publi-
cations issued by the Toiletry Merchandisers
Association Inc., 230 Park Avenue, New York,
New York 10017, and the Druggist Service
Councll Inc., 1290 Avenue of the Americas,
New York, New York 10019.

338.(13) (1-16-80) 9781

Drug Store Records
Prescription records.

338.(14) (1-18-80) 9781
Fraternal, Veterans, Labor, Social,
Political Organization Records

(1) Membership and attendance records.

(2) Dues, contributions, payments.

(3) Location and history of members.

338.(15) (1-18-80) 0781
Hospiltal Records

(1) Entry and release dates.

(2) Payments made.

338.(16) (1-16-90) 9781
Hote! Records

(1) Identity of guests.

(2) Telephone calls made to and from room.

(3) Credit record.

(4) Forwarding address.

(5) Reservations for travel—transportation
companles and other hotsls.

(6) Payments made by guest.

(t7) Freight shipments and luggage—in and
out.

338.(17) (1-18-60) 0781
Laundry and Dry Cleaning Record
(1) Marks and tags.
(2) Files of laundry marks.
(a) New York State Police, White Plains,
New York.
(b) Other tocal or State police
departments
(c) National Institute of Dry Cleaning, Inc.,
Washington, D.C.

338.(18) (11-10-81) 0781
Insurance Company Records

SR
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338.(18)1 (11-10-81)
General

(1) Lite, accident, fire, burglary, automobile
and annuity policies—net worth data.

(2) Applications—background and financial
information as well as insurance carried with
other companies.

(3) Fur and Jewelry floaters—appraised val-
ue and description.

(4) Customer's ledger cards.

(5) Policy and mortgage loan accounts.

(6) Dividend payment record.

(7) Payment racords on termination (life),
losses (casualty), or refunds on cancellations.

(8) Correspondence files.

(9) Paymentstodoctors, lawyers, appraisers
and photographers hired directly by the insur-
ance company to act for the company or as an
independent expert.

338.(18)2 (11-10-91)
The Equitable Life Assurance
Soclety of the United States
The Equitable Life Assurance Soclety of the
United States has advised that all inquiries con-
cerning policies issued or its pollcyholders be
made in person or by mail at its home office,
1285 Avenue of the Americas, New York, New
York 10019. This company has indicated they
would preler requests be made by mall rather
than in parson.

338.(18)3 (11-10-01)
Prudentlal Life Insurance
Company

Inquiries to Prudential Life Insurance Compa-
ny are not to be made by mall addressed to its
home office, which is in Newark, New Jersey.
Special agents with posts of duty outside the
Newark District should make Inquiry by collater-
al request together with a summons to the
Chief, Criminal Investigation Division, Newark
District. For insurance information the collateral
request must include the individual’s birth date,
or the serial number of one of the policles Is-
sued to him by the company, or both. A request
for mortgage information should include the
name of the taxpayer's spouse, the exact loca-
tion of the property In question, and If possible,
other identifying details such as the Prudential
mortgage number appearing on the document,
or the date of the transaction.

338.(18)4 (11-10-81)
Travelers Insurance Company
Whenever information s needed from Travel-
ers Insurance Company, Hartford, Connectlicut,
special agents outside the Hartford District
should prepare a collateral request together
with a summons for any Information or data
desired from the company for transmittal to the
Chief, Crimina! Investigation Division, Hartford
District.

8781
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338.(18)5 (11-10-81) 9781
Union Central Life Insurance
Company

Whenever information is needed from Union
Central Life Insurance Company, Cincinnati,
Ohio, special agents outside the Cincinnati Dis-
trict should prepare a collateral request togeth-
er with a summons for any information or data
desired from the company for transmittal to the
Chief, Criminal Investigation Division, Cincin-
nati District.

338.(18)6 (11-10-81)
Metropolitan Life Insurance
Company

Inquiries to the Metropofitan Life Insurance
Company may he made in person or by mail.
Inquiries should be made at its home office, 1
Madison Avenue, New York, New York 10038,
Attn: Policy Services Division, to determine the
location of the desired records. For individuals
residing in California, Idaho, Montana, Oregon,
Utah and Washington, requests should be
made to the Pacific Coast Head Office, 600
Stockton Street, San Francisco, California
94120. For Individuals residing in Florida, Geor-
gia, North Carolina, Tennessee, Virginia, Ken-
tucky, the District of Columbia and parts of Ala-
bama and South Carolina, inquiries may be
made in person or by mail to 4100 Boy Scout
Boulevard, Tampa, Florida 33607. Other Rec-
ords may be available in regional offices in Tul-
sa, Oklahoma, or Providence, Rhode Island.

338.(18)7 (11-10-81)
Pan American Life Insurance
Company

tnquiries to the Pan American Life Insurance
Company may be made in person or by mail at
its home oflice, 2400 Canal Street, New Or-
teans, Louisiana. Although personal service of
a summons is not required, all mall requests for
information should be accompanied by a sum-
mons, and addressed to the attention of the
Legal Department.

338.(18)8 (11-10-01)
CNA Insurance Companles
(1) Inquiries to CNA Insurance Companles
are to be made at their headquarters In Chica-
go, lllinois. Special agents with posts of duty
outside the Chicago District should make in-
quiry by collateral request to the Chlet, Criminal
Investigation Division, Chicago District.

9761
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(a) CNA Insurance Companies ara as
follows:
1 American Casualty Company of Read-
ing, Pennsylvania
2 CNA Casualty of California
3 CNA Casualty of Puerto Rico
4 Columbia Casualty Company

338.(18)8
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5 Continental Casualty Company

6 Continental Assurance Company

7 Mid-States Insurance Company

8 National Fire Insurance Company of
Hartford

9 Transcontinental Insurance Company

10 Transportation Insurance Company

11 Valley Forge Insurance Company

12 Valley Forge Life Insurance
Company

(b) Requests for insurance information on
policy holders should include the policy num-
ber(s). If the policy number is not available or
known, other identifying data should be includ-
ed, such as Social Security number, Employer
Identification Number, etc.

(c) Requests for information concerning
employees or agents should be so identified.

(d) Inquiries or summonses for CNA tnsur-
ance Companies should be directed to and per-
sonally served to:

1 Director, Corporate Security

Controllers Department

CNA Insurance

CNA Plaza—34th Floor

Chicago, IL 60685

2 The exact officer’'s name will be filled
in upon service of the summons.

{e) A special agent from the Chicago Dis-
trict will be assigned to serve summonses and
make necessary Inquirles for information re-
quested from CNA.

338.(18)9 (11-r0-91)
Aetna Life and Casualty

(1) Speclal Agents outside the Hartford Dis-
trict seeking Information from Aetna Life and
Casualty should request the information
through collateral requests to the Chief, Crimi-
nal Investigation Divislon, Hartford District. The
summons should be addressed to:

Aetna Life and Casualty
151 Farmington Avenue
Hartford, CT 06156.
(a) The following Information should also
be supplied with the summons:

1 First, middle and fast name, including
aliases, or company name in the case of a
business.

2 Date and place of birth.

3 Social Security or Employer Identifica-
tion Number.

4 Address during years under
examination.

(b} The following information should also
be fumished when possible:

1 Names of spouse, dependents and
other persons assoclated with the taxpayer un-
der investigation.

2 The type of data desired, such as:

a Medical or dental payments to phy-
siclans or dentists.

338.(18)8
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b Insurance policles purchased and
premiums paid. Include pertinent dates and pol-
icy numbers and specify type of coverage such
as Life, Health and Accident, Auto, etc.

¢ Policy foans and loan repayments,
Policy holder's dividends. Include dates and
policy numbaers.

(c) The following are some of the principa!
subsidiaries that are commonly involved in re-
quests for information. Summonses involving
these companies should be addressed to Aet-
na Life and Casualty as noted above. Where
possible, Criminal Investigation Division per-
sonnel should indicate the company involved:

1 Aetna Life Insurance Company

2 The Aetna Casualty and Surety
Company

3 The Standard Fire Insurance
Company

4 The Automobile Insurance Company
of Hartford, Connecticut

5§ Aetna Casualty and Surety Company
of America

6 Aetna Casualty and Surety Company
of lllinois

7 Aetna Life Insurance Company of
Illinois

8 Aetna Health Management, Inc.

9 Aetna Premium Pian, Inc.

10 Aetna Variable Annuity Life Insur-
ance Company

11 Aetna Business Credit, Inc.

12 Aetna Income Shares, Inc.

338.(19) (r1-18-80)
Newspaper Records

Clippings on a given person assembled In
one file with photographs, notes, unpublished,
data, etc.

338.(20) (1-18-80)

Olt Company Records
Various oll companies publish directories of

truck stops which may be useful in diesel fuel

excise tax cases in providing leads to retail

dealers throughout the country.

338.(21) (1-18-80)
Photograph Records
(1) Relatives, assoclates, and friends.
(2) Previous places of employment—em-
ployee or company publications.
{(3) Police and F8I files.
t(4) Schools—yearbooks, school papers,
etc.
(5) Nightclub or sldewalk photographers and
photography studios.
(6) License bureaus-—-drivers, chauffeurs,
taxis, etc.
(7) Newspaper morgues.
(8) Military departments.
(9) Fratemal organizations.
{10) Church groups.
{11) Race tracks.

o781

o781
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(12) Photographs made of checks and per-  338.(26) (1-1s-80) 9781

sons presenting checks for cashing.

338.(22) (1-18-90) 0781
Private Business Records

(1) Examination of records for transactions
with taxpayer.

(2) Canceled checks and taxpayer's en-
dorsement and disposition.

(3) Discovery of other companies withwhom
taxpayer transacted business.

338.(23) (11-10-81) 0781
Publication Records

(1) Professional, trade, and agriculture direc-
tories and magazines.

(2) Who's Who of America and various
states.

(3) Tax services.

(4) City directories.

{5) Moody's, Standard and Poor's Corpora-
tion Record, Financial Stock Guide Service.

(6) Telephone directories.

(7) Billboard Magazine (weekly)—amuse-
ment coin-machine, burlesquse, drive-ins, fairs,
stage, radio, T.V., magic, music machines, cir-
cuses, rinks, vending machines, movies, letter
list, obituaries.

(8) Variety (weekly)—literature, radlo, T.V.,
music, stage, movies, obituarlies, and the like.

(9) Expenses in Retail Business’ shows per-
centage of profits, costs and expenses for vari-
ous retail businesses, May be obtained, free of
c:arge, from National Cash Register Company
offices.

(10) American Racing Manual—Published
by Triangle Publications, Inc., 10 Lake Drive,
P.O. Box 1015, Highstown, New Jersey 08520;
record showing amounts paid to owners of win-
ning horses by each race track in the United
States, Canada, and Mexico. Publishers re-
quest that information be obtained in person by
a special agent.

338.(24) (1-18-80) o781
Public Utllity Company Records

(1) Present and previous address of
subscriber.

(2) Payments made for service.
(3) Payments made for “major”’ purchases.

338.(25) (1-10-00) 0781
Real Estate Agency or Savings
and Loan Association Records

(1) Property transactions.

(2) Financial statements.

(3) Loan applications.

(4) Payments made and received (settle-
ment sheets).

(5) Credit files.

d,

Telephone Company Records
(1) Local directories—alphabetical and
reverse.

(2) Library of “out of city” directories.
(3) Records of toll calls.
(4) Records of payments for service.

{5) Investigative reports on phones used for
illegal purposes.

338.(27) (1-18-60) 9781
Transportation Company Records

(1) Passenger list.

(2) Reservations.

(3) Destinations.

(4) Fares paid.

(5) Freight carrier—shipper, destination,
storage points.

(6) Departure and arrival times.

338.(28) (1-16-90) 0701
Consumer Loan Exchange or
Lenders Exchange

An organization known as the Consumer
Loan Exchange or Lenders Exchange exists in
all of the targe cities in the United States, as well
as in some of the smaller cities. It Is a non-profit
organization, supported by and for its members.
Most of the lending Institutions are members of
the Exchange. It can supply Information con-
cerning open and closed loan accounts with
member companies, and other Information.
These organizations are not listed in directories
or telephone books. Their location in a city may
be obtained through local ending agencles.
Consumer Reports may be obtained from these
organizations only by court order or in accord-
ance with written instructions of the consumer
to whom the information relates.

338.(29) (11-10-61) 0781
Marshall Fleld and Company

Inquirles shall notbe made by mall addressed
direct to Marshall Field and Company, Chicago,
lilinois. Speclal agents with posts of duty out-
side Chicago requiring information from that
company shali make inquiry by collateral re-
quest together with a summons to the Chief,
Criminal Investigation Division, Chicago, for
such information. The exact officer tobe served
should be left blank when forwarding the sum-
mons with the collateral request. If a special
agentis conducting inquiries in Chicago and itis
necessary to obtaln information from Marshall
Field and Company, he/she shall consult the
Chiel, Criminal Investigation Division, Chicago,
who will make any necessary arrangements
with the company so that the agent may obtain
the desired Information.

338.(29)
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338.(30) (11-10-61) 9781
Western Union Telegraph
Company

Requests for information from Western Un-
lon Telegraph Company by special agents with
posts of duty outside of St. Louis, Missouri, shall
be transmitted via collateral request together
with a summons to the Chief, Criminal Investi-
gation Division, St. Louis District. The exact
officer to be served should be left blank when
forwarding the summons with the collateral
request.

338.(31) (11-10-81) 0781
investors Diversified Services,
Inc.

Investors Diversified Services, Inc., aninvest-
ment company, consists of the following sub-
sidiaries and affiliates: Investors Syndicate Life
Insurance and Annuity Company, Investors
Syndicate of America, Inc., Investors Stock
Fund, Inc., Investors Mutual, Inc., Investors Se-
lective Fund, Inc., Investors Group Canadian
Fund Ltd. (name changed to Investors Inter-
Continental Fund, Ltd. on August 17, 1962), and
Investors Variable Payment Fund, Inc. The prin-
cipal place of business of Investors Diversified
Services, Inc. and its various affitiates is located
in Minneapolis, Minnesota. All inquiries should
be made by collateral request together with a
summons to the Chief, Criminal Investigation
Division, St. Paul, Minnesota. The exact officer
to be served should be left blank when forward-
ing the summons. All investors are notified by
the company that information about their ac-
counthas been disclosed to a representative of
the Internal Revenue Service pursuant to a
summons.

338.(32) (11-10-81) 9781
National Credit Card Agencles

338.(32)1 (11-10-81) o781
General

National agencies, such as American Ex-
press, Diners Club and Carte Blanche, which
provide credit cards for use In charging travel,
entertainment, goods and services, can deter-
mine whether an Individual or business concern
has an account from thelr central index files. If
doetalls of the account are needed, information
requests should indicate whether only coples of
the monthly statements or copies of both the

338.(30)

R Manual

MT 9781-27

statements and charge slips are desired, the
time period to be covered, the taxpayer's home
address, and the name and address of his/her
employer or business.

338.(32)2 (11-10-81) 9781
American Express

In order to obtain information from American
Express, speclal agents with posts of duty out-
side the Manhattan District should make inquiry
by collateral request together with a prepared
summons to the Chief, Criminal Investigation
Division, Manhattan District. American Express
will not accept service by mail. The summons
should be served in person at 770 Broadway,
New York, New York 10003. The Custodian of
Records for American Express Is Ted Groder.
In addition to the taxpayer's name and address,
asoclal security number for the taxpayer should
be furnished.

338.(32)3 (11-10-81) 9761
Diners Club

In order to obtain information from Diners
Club, a summons should be served via mail to
10 Columbus Circle, New York, New York
10019, marked for the attention of the Corpo-
rate Legal Department. In addition to the
monthly statements and charge slips, copies of
the original application and payment check can
be made available upon official request. These
records are usually maintained by Diners Club
for seven years.

338.(32)4 (11-10-81 0781
Carte Blanche

In order to obtain information from Carte
Blanche, special agents with posts of duty out-
side the Los Angeles District should make in-
quliry by collateral request to the Chief, Criminal
Investigation Division, Los Angeles District.

338.(33) (11-10-81) 9781
Other Business Records.

See 700:(2) through (5) of Law Enforcement
Manual IX for additional information concerning
business records.

339 (1-18-80) 9781
Reporting Threats Against the
President and Possible Violations

of Other Laws
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339.1 (1-18-80)
Notification to U.S. Secret Service
(IRM 9378)

0781

339.11 (1-18-80)
Information Pertaining to Threats
Againt the President

(1) The U.S. Secret Service is charged with
the responsibility of protecting the President
and certain other Government officials and
public figures, including: members of the Presi-
dent's immediate family; the President-elect;
the Vice President or other officer next in the
order of succession to the Office of President;
former Presidents; the wife, widow, and minor
children of former Presidents; Presidential and
Vice Presidential candidates; and visiting
heads of foreign states or foreign governments.
The Executive Protection Service, under the
direction of the Secret Service, is responsible
for the protection or the Executive Mansion and
foreign diplomatic missions in the District of
Columbia metropolitan area.

°78¢

(2) Any Service employee who receives in-
formation either orally or in writing which indi-
cates a potential threat to the health or safety of
one of the individuals in (1) above should report
theinformationimmediately by telephone to the
nearest U.S. Secret Service Office ortothe U.S.
Secret Service Intelligence Division, Washing-
ton, D.C. (Area Code 202-634-5838). If the
Secret Service should request information to
aidin the prevention of crimes involving a threat
to the life of a individual described in (1) above,
the employee may, without seeking prior super-
visory approval, immediately provide informa-
tion relevant to the threat. However, If the em-
ployee is concerned that the disclosure may
involve a protected return, return Information or
taxpayer return information, see (35)30 of the
“new" IRM 1272, Disclosure of Officlal Informa-
tion Handbook.

(3) if an employee discloses Information as
described in (2) above, he/she shall prepare a

{Nexi page ls 8781-81)

memorandum setting forth all the facts dis-
closed, together with any other facts bearing on
the matter and full details as to the circum-
stances under which such information was ac-
quired. The memorandum should be transmit-
ted immediately 1o the head of the office and a
copy should be forwarded to the Director, pis-
closure Operations Division, National Office.

(4) When there are Presidential and Vice-
Presidential candidates who are not receiving
Secret Service protection, any Service employ-
ee obtaining information concerning threats
against them or other persons in close proximity
to them is authorized to disclose this informa-
tion to the nearest FBI office to the same extent
and in accordance with the procedures de-
scribed in (2) and (3) above.

339.12 (1-18-80)
Cases Involving Possible Forgery
of U.S. Check

(1) Wheneverinformationis receivedindicat-
ing that forgery concerning a United States
Government check is Involved In a case within
the investigative jurisdiction of Criminal Investi-
gation (including any case Involving checks Is-
sued to fictitious payees), the nearest office of
the U.S. Secret Service shall be notified thereof
in writing by the Chief, Criminal Investigation
Division. The Secret Service, in turn, will notify
the Treasurer of the United States. Cooperation
shall be given the Secret Service agents to the
extent permissible, within the limitations of IRC
6103 and 7213, in developing the forgery aspect
of the case. (See Policy Statement P-9-33.) In
order to protect the development by Criminal
Investigation of a possible criminal tax case, the
Secret Service has informed us that they will
make no invesligation in the case until such
action has been coordinated with Criminal In-
vestigation. The Secret Service officials have
stated that they will not consult with the United

9781
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. States Attorney about the forgery violation until
such consuiltation can be done jointly with rep-
resentatives of Criminal investigation, or until
such consultation has been coordinated with
the Chief, Criminal Investigation Division. Se-
cret Service instructions provide that no action
will be taken by the Secret Service on any ques-
tion of settlement of the forgery case untli such
action Is agreeable with Criminal Investigation.
Copies of pertinent affidavits, handwritirig ex-
emplars, personal and criminal history, and oth-
er items of interest will be made immediately
available by each Service to the other investi-
gating agency, and each Service will keep the
other informed of the progress of the Investiga-
tion being made, to avoid unnecessary duplica-
tion of effort.

(2) Investigations of this type require the
closest coordination between Criminal Investi-
gation and the Secret Service. For this reason
the Chief, Criminal Investigation Division, and,
where appropriate, the ARC (Criminal Investi-
gation) shall confer with the Secret Service
Speclal Agents in Charge in his/her district or
region to work out office procedures for joint
handling of these cases which will ensure that
the responsibilities of each Service are property
discharged and that ali the interests of the Gov-
ernment In these cases are fully safeguarded.
They shall keep themseltves informed of the
development of such cases.

(3) Due to the importance of news coverage
in such cases, especially those involving “tax
experts” and multipte false returns, the District
Director will initiate and control any press re-
leases Issued In accordance with IRM 9448,

(4) Atthe time the Secret Service is notified
of possible forgery In a Criminal Investigation
case, [dentification of the check or checks in-
volved, to the extent possible, shall be setoutin
the notification. The Secret Service office will
obtaln photostat copies of each such check as
requested by Criminal Investigation. Ordinarily,
one copy of such check will be sufficient for the
Criminal Investigation.

339.13 (1-18-60)
Other Information of Interest to
the Secret Service

(1) Thefollowing are other areas of responsl-
bility of the Secret Service. Procedures in iRM
9376.2 should be followed In reporting informa-
tion recelved relating to these activities to the
Secret Service:

0781

(a) the use of bodily harm, assassination,
or kidnapping as a political weapon. This should
include training and teohniques used to carry
out the act.

(b) persons who insist upon personally
contacting high government officlals for re-
dress of imaginary grievances, etc.

(c) any person who makes oral or written
statements about high government officlals in
the following categories:

1 threatening statements
2 iational statements
3 abusive statements

(d) protessional gate crashers.

(e) terrorists (individuals, groups) and their
activities (bombing, etc.).

(N the ownership or concealment by indi-
viduals of groups of caches of firearms, explo-
sives, or other Implements of war, when it is
believed that theirintended use is for other than
legal purposes. .

(g) anti-American or anti—U.S. Govern-
ment demonstrations in the United States or
overseas.

(h) information regarding civil
disturbances.

() counterfeiting of U.S. or forelign obliga-
tions, L.e., currency, coins, stamps, bonds, U.S.
Treasurer's checks, Treasury securities, De-
partment of Agriculture Food Stamp coupons,
etc.

() the forgery, alteration, and fraudulent
negotiation of U.S. Treasurer's checks, U.S.
Government bonds and Government Travel
Requests (GTR's).

(2) In all cases, the person making the refer-
ra! will prepare and submit a memorandum as
provided in IRM 8378.2:(3).

339.2 (1-18-80)
Information Conceming Possible
Violations of Federal, State and
Local Criminal Laws

(1) Inthe performance of their official duties,
spacial agents should be particularty alert for
Indications of possible violations of the Intemal
Revenue Code, as well as violations of other
Federal, State, or local criminal laws. Informa-
tion conceming alleged viclations of laws ad-
ministered by IRS will be reported through

s701
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channels in accordance with existing
procedures.

(2) Return information (other than taxpayer
return information) Indicating a possible viota-
tion of a Federal criminal law not administered
by the Service which is obtained by a special
agent during the course of an official investiga-
tion, will be reported by memorandum to the
Chief, Criminal Investigation Division. Return
Information (other than taxpayer return infor-
mation) is infcrmation In the possession of the
IRS which was not received from the taxpayer,
the taxpayer's representative, or the taxpayer's
return and supporting schedules. Suchinforma-
tion includes the taxpayer's identity, the nature,
source or amount of his/her income, payments,
receipts, deductions, exemptions, credits, as-
sets, liabilities, net worth, tax liability, tax with-
held, deficiencies, overassessments, or tax
payments, whether the taxpayer'sreturn was, is
being, or will be examined or subject to other
investigation or processing, or any other data,
received by, tecorded by, furnished to, or col-
lected by the Secretary with respect to a return
or with respect to the determination of the exis-
tence, or possible existence, or liability (or the
amount thereof) of any person under the Inter-
nal Revenue Code for any tax, penalty, interest,
fine, forfeiture, or other imposition, or offense.
The memotandum should contain the following
information relating to the violation.

(a) Names, social security number, ad-
dress, and aliases of subject (if known).

(b) Business or occupation of subject (if
known).

(c) Facts and circumstances surrounding
the nontax violation.

(d) U.S. Code sections believed violated.

(e) Specific source of information, l.e., 3rd
party, taxpayer, taxpayer's representative, tax-
payer's return and the circumstances under
which the information was obtained.

. () Agency to whom this violation would be
of interest, i.e., U.S. Attorney (Judicial District),
Strike Force Attorney (location), other agenty
(specity).

(g) System of Records from which infor-
mation was obtained.

(3) The Chlef, Criminal Investigation Divislon
will turnish such information to the disclosure
officer for forwarding to the National Office,
Disclosure Operations Division. In cases where
the information was obtained during the course
of a wagering (IRC Chapter 35) Investigation,

see IRM 9420 for disclosure procedures as
some Information may not be disclosed in ac-
cordance with IRC 4424. If in doubt as to wheth-
er the information may be disclosed, contact
your disclosure officer. See IRM 9411.3 for dis-
closure procedures in Special Enforcement
Program (SEP) cases; if the information con-
cerns alleged impersonations of a Federal Offi-
cer, see IRM 9123: (4); and, if it indicates that
forgery of a United States Government check is
involved in a case within the jurisdiction of Crim-
inal Investigation, see IRM 9378.1.

(4) When a special agent either witnesses
the commission of any nontax criminal act, or
receives information orally or in writing from any
source indicating facts that relate to a nontax
violation of Federal, State or local criminal laws
and such facts are determined to be Informa-
tion not protected from disclosure by IRC 6103,
such information may be disclosed to appropri-
ate Federal, State or local law enforcement
officials in accordance with procedures In
Chapter 100 of “‘new" IRM 1272, Disclosure of
Official Information Handbook.

(5) Information relating to any Federal viola-
tion not within the Jurisdiction of the Service
which the Chlef, Criminal Investigation Division
believes to be derived from “Taxpayer Return
Information’’ as detined In IRC 6103(b)(3)
should be forwarded in the same manner as
return information outiined In IRM 9382.4: (3)
above. The Service may notvoluntarily disclose
taxpayer return information but will maintaln
files in the Disclosure Operations Division, Na-
tional Office, to assess the impact of the Tax
Reform Act of 1976.

(6) Inthe eventthatany disclosure described
above would impalir a criminal tax Investigation
or any tax administration matter, the Chief,
Criminal Investigation Division should weigh the
relative significance of this potential impact and
the serlousness and significance of the nontax
violation In determining whether or not to for-
ward the Information. If a determination not to
forward the Information Is made, the Chief,
Criminal Investigation Divislon should immedi-
ately advise the District Director of the reasons
for that determination. The Chief, Criminal In-
vestigation Divislon should periodically reevalu-
ate the seriousness and signlficance of the non-
tax violation and the impact of disclosure on the
criminal tax Investigation or tax administration

tter to determine if the clrcumstances caus-
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(7) Where an informant’s letter contains an  341.1 (1-18-80) 9781

allegation of a tax violation and an allegation of
some other Federal law violation not within the
investigative jurisdiction of the Service, Crimi-
nal Investigation may furnish the latter informa-
tion, in writing, directly to the appropriate agen-
cy. However, the informant’s letter, or copy
thereof, may not be furnished as that would
conslitute an unauthorized disclosure both of
the tax information and of the identity of an
informant who furnished information of a tax
violation. In such instances, the name of the
informant should not be disclosed except when
the other agency requests that the source of
the information be identified and then only with
the permission of the informant after ithas been
explained to him/her that one or more allega-
tions made by him/her fall within the investiga-
tive jurisdiction of another agency.

(8) Information concerning potential diver-
sion of nuclear material should be immediately
reported by the special agent to his/her group
manager who will transmit the information at
once o the nearest FBI field office and, as soon
as praclicable, to the Assistant Commissioner
(Compliance). In all cases, the group manager
making the referral'will prepare a written report
containing all the information furnished to the
FBI, the name and title of the person to whom
the information was given, and the time and
date of the referral. This report should be for-
warded through the District Director to the As-
sistant Commissioner (Compliance), National
Office, as confirmation of the telephone refer-
ral. If this Information is either return information
or taxpayer return information, the procedures
in {RM 9382.4:(3) and IRM 9382.4:(5) respec-
tively, should be followed. In emergency situa-
tions, the Disclosure Officer should be contact-
ed immediately so that he/she may contact the
Disclosure Operations Division, National Otfice
for consultation, if necessary.

(9) See also IRM 9382.4

340 (1-18-00) 9781
Witnesses and Prospective

Defendants

341 (1-18-00) 0781

Rights and Obligations of
Witnesses and Prospective
Defendants

General

Al persons called as witnesses, whether pro-
spective defendants or otherwise, whether nat-
ural persons or corporate entities, and whether
they appear as witnesses In response to court
or grand jury subpoena, Commissioner's sum-
monses, or simple requests to appear for inter-
view, have rights and obligations defined by the
United States Constitution, statutes, and court
decislons.

341.2 (1-18-60) 9781
Constitutional Law

(1) Constitutional protections are provided in
the Fourth, Fifth and Sixth Amendments, which
read as follows:

(a) Fourth Amendment—

“The right of the people to be secure in
their persons, houses, papers, and effects,
against unreasonable searches and seizures
shall not be violated, and no Warrants shall
issue, but upon probable cause, supported by
Oath or affirmation, and particularly describing
the place to be searched, and the persons or
things to be seized."”

(b) Fifth Amendment—

*“No person shall be held to answer for a
capltal, or otherwise infamous crime, unless on
a presentment or indictment of a Grand Jury,
except in cases arising in the land or naval
forces, or in the Militia, when In actual service in
time of War or public danger; nor shall any
person be subject for the same offense to be
twice put in jeopardy of life or limb; nor shall be
compelied in any criminal case to be a witness
against himself, nor be deprived of life, liberty or
property, without due process of law; nor shall
private property be taken for public use, without
just compensation.”

(c) Sixth Amendment—

“In all criminal prosecutions, the ac-
cused shall enjoy the right to a speedy and
public trial, by an impartial jury of the State and
district wherein the crime shali have been com-
mitted, which district shall have been previously
ascertained by law, and to be informed of the
nature and cause of the accusation; to be con-
fronted with the witnesses against him; 1o have
compulsory process {or obtaining Witnesses In
his favor, and to have the Assistance of Coun-
sel for his defense.”

MT 9781-30 341.2
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341.3 (t-18-80) 9781
Legality and Use of Certalin
Evidence and Equipment

341.31 (1-18-909) 0781
Admissibility of Evidence

(1) Evidence obtained by Federal officers in
violation of constitutional provisions, at any
stage of an investigation or proceeding, will be
excluded at the instance of the defendant in the
trial of a criminal case. {Boyd v. U.S.; Weeks v.
U.S.; Gouled v. U.S.; U.S. v. Guerrina) Federal
Courts have also excluded such evidence in
civit cases, [Fraternal Order of Eagles v. U.S.)
including those involving collection of wagering
taxes, [Lassoff v. Gray; U.S. v. Four Thousand
One Hundred Seventy One Dollars in U.S. Cur-
rency] although it is admissible in a civil wager-
ing case to impeach a person's testimony that
he/she has not engaged in the wagering busi-
ness. (Walder v. U.S.; Lassoff v. Gray)

(2) Evidence obtained by state officers un-
der circumstances which would constitute un-
reasonable search and seizure under the
Fourth Amendment if obtained by Federal offi-
cers is equally inadmissible in a Federal crimi-
nal trial. [Elkins v. U.S.) This repudiates the
former so-called “silver platter”” doctrine which
had allowed Federal courts to admit evidence
illegally obtained by state oflicers if there had
been no collusion by Federal officials. The Fed-
eral court mustdecide for itself if there has been
an unreasonable search and seizure by state
officers, evan though the slate court has al-
ready considered the question and lrrespective
of the state court’s findings. [Elkins v. U.S.;
Boyle v. U.S.; U.S. v. Scolnick)

(3) A person who has thrown records into a
trash can, especially if he/she shares it with
other building tenants, is considered to have
abandoned the records, and cannot claim that
agents who later take them from the trash can
have violated his/her rights under the Fourth
Amendment. {U.S. v. Minker]

(4) The rule excluding evidence uniawfully
taken does not apply where the unlawful taking
was by private persons without participation or
collusion of law inforcement officers. {Burdeau
v. McDowell; U.S. v. Morris C. Goldberg)

{5) The Supreme Court has upheld the use of
aninformant. (Hoffa v. U.S.] or an undercover

341.3

IR Manual

MT 9781-30

agent {Lewis v. U.S.] to obtain incriminating
evidence against a defendant. The Gonstitution
does not pfotect a wrongdoer's misplaced be-
llef that a person to whom ha/she voluntarily
confides his/her wrongdoing will not reveal It.

341.32 (1-18-80) 9781
Use of Investigative Equipment

Special Agents will at all times conform to the
Department of Justice guidelines on monitoring
of private conversations. Mechanical, electron-
ic or other devices will be used only in accord-
ance with Policy Statement P-9-35 and the
procedures set forth in IRM 9389,

341.33 (2-8-92) 9781
Electronic Listening Devices and
Other Monitoring Devices

341.331 (2-6-62) 9781
General

(1) Thelegality of evidence obtained through
the use of electronic eavesdropping devices
depends on whether or not there has been
compliance with the Fourth Amendment. [Katz
v. U.S.] The Government's placing a transmitter
above a phons booth in order to electronically
listen to and record a suspect's words violated
the privacy upon which he/she relied and thus
constituted a "“search and seizure” within the
Fourth Amendment. Failure to obtain a court
order prior to the use of the device rendered the
evidence obtained inadmissible. {Katz v. U.S.)

(2) A count, pursuant to Title lll of the Omni-
bus Crime Control and Safe Streets Act of 1968
(Public Law 90-35), can authorize electronic
surveillance to investigate specific criminal of-
tenses. The offenses for which interceptions of
such communications can be authorized by
court order are listed in 18 U.S.C. 2516. None of
the criminal offenses for which the Criminal
Investigation Division has jurisdiction are in-
cluded in this law. The statute does not autho-
rize wiretaps to investigate the tax crimes of
Title 26, the Internal Revenue Code (IRC).

(3) Special agents of the Criminal Investiga-
tion Division are qualified to receive and use
Title lll information obtained by other agencies
because they qualify as law enforcement offi-
cers as defined by 18 U.S.C. 2510 (7). In certain
situations they may investigate several of the
violations enumerated in 18 U.S.C. 2516. Once
having received Title Hl information, it can be
used for any purpose within the scope of their
official duties (18 U.S.C. 2517 (1) and (2)).
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(4) Electronic or mechanical devices may be
used to overhear or record either telephone or
non-telephone conversations with express ad-
vance consent of all parties to the conversa-
tion. Supervisor approval is not required for
such use.

341.332 (2-8-62) 9781

- Consensual Monitoring

(1) The term “"Consensual Monitoring™ as
used herein, means the investigative intercep-
tion, overhearing, or recording of a private con-
versation by the use of mechanical, electronjc
or other devices, with the consent of at least
one, but not all the participants, as contrasted
to ""Non-Consensual Monitoring," where no
participant consents.

(2) The monitoring of conversations with the
consentof one of the participantsis an effective
andreliable investigative technique but mustbe
sparingly and carefully used. The Department
of Justice has encouraged ils use by criminal
investigators where it is both appropriate and
necessary to establish a criminal offense. While
such monitoring is constitutionally and statuto-
rily permissible, this investigative technique is
subject to careful regulation in order to avoid
any abuse or any unwarranted invasion of
privacy.

341.333 (2-6-92) 0781
Consensual Monitoring of
Telephone Conversations

.(1) The monitoring of telephone conversa-
tions with the consent of atleast one, butnot all
the participants, requires the authorization of
the Chiet, Criminal Investigation Division, the
Chief, Operations Branch, National Office; or in
their absence, the person acting in their place.
The Commissioner has designated these offi-
cials to authorize consensual monitoring of tel-
ephone conversations and this authority may
not be redelegated. If these officials cannot be
located, their fine superiors may grant approval.
The line superior for the Chief, Criminal investi-
gation Division, is the District Director, and the
tine superior for the Chief, Operations Branch,
is the Director, Criminal Investigation Division.

(2) Therequestfor approval will be prepared
in accordance with the provisions contained in
1RM 9389.2:(2).

(3) Requests for approvat should be in writ-
ing, or at the discretion of the approving official,
may be oral, provided that it is confirmed in
wrlting at the earliest practical time. Approval
should notbe granted by any designated official
untit he/she is fully convinced that the investi-
gation warrants the requested monitoring. In
any instance where the designated official has
some reservation about granting approval, he/
she should consult his/her superiors.

(4) Within 10 working days after the comple-
tion of the monitoring activities (or attempted
monitoring activities) tor each specific authori-
zation and each authorization extension, a re-
port will be submitted to the approving authority
(Chief, Criminal Investigation Division; or Chief,
Operations Branch, National Office), with a
copy sent, through channels, including the Dis-
trict Director, to the Director, Criminal Investiga-
tion Division. A report will not be submitted if the
monitoring occurs with the consent of all par-
ties. The report should complement the infor-
mation contained in the request for authoriza-
tion and will be prepared in accordance with the
provisions contained in Exhibit 9380-3 of the
internal Revenue Manual.

341.334 (2-s-62) 0781
Consensual Monltoring of Non-
Telephone Conversations

(1) The monitoring of a non-telephone con-
versation with the consent of atfeast one of the
parties requires the advance written authoriza-
tion by the Attorney Genesral of the United
States or the Assistant Attorney in charge of the
Criminal Division or the Deputy Assistant Attor-
neys General of that Division, except for emer-
gency situations, when an official designated by
the Commissioner (see 341.334:(1)(b)) may
grant prior approval (See policy statement P-9-
35) as follows:

(a) All requests for approval must be sub-
mitted by the Chief, Criminal Investigation Divi-
sion through channels including the District Di-
rector and may only be signed by the Director,
Criminal Investigation Division, or, in his/her
absence, the Acting Director. These olficials -
have been designated by the Commissioner
and the authority cannot be redelegated. Re-
quests will be submitted in writing whenever

341.334
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time and communication facilities allow. If ap-
propriate, consideration should be given to
transmittal of written requests via telephone
communication facilities. Requests will include
the same information set forth in IRM
9389.2:(2), except for the telephone number
information required in IRM 9389.2:(2)(s).
When time and communication facilities are
insutficient to accomplish a written request, the
needed information may be orally transmitted
to the Director, Criminal investigation Division,
who will be responsible for preparation of a
wrilten request which is to be forwarded to the
Attorney General. An oral request for approval
must be confirmed in writing and submitted
within two working days after the oral request is
made.

{b) M, inthe judgment of the Director, Crimi-
nal Investigation Division, the emergency
needs of an investigation preclude obtaining
such advance approval from the Attorney Gen-
eral, ha/she may, without having obtained such
approval, authorize consensual monitoring of
non-telephone conversations. When the Direc+
tor, Criminal Investigation Division, cannot be
reached to grant such emergency approval, the
Assistant Director may grant emergency ap-
proval. As a general rule, emergency authoriza-
tion pursuant to this exception will not be grant-
ed where the approving olfficial has in excess of
24 hours to attempt to obtain written advance
approval from the Attorney General. The au-
thority to grant emergency approval has been
delegated by the Commissioner and cannot be
redelegated. Confirmation of emergency ap-
proval will be done by memorandum through
channels by the Director or Acting Director.

(2) Within 10 working days after the comple-
tion of the monitoring activities {or attempted
monitoring activilies) for each specific authori-
zation and each authorization extension, a re-
port will be submitted to the Chief, Criminal
Investigation Division, with a copy sent, through
channels, including the District Director to the
Director, Criminal Investigation Divislon. This
report should complement the information con-
tained In the request for authorization and will
be prepared in accordance with the provisions
contained in Exhibit 9380-3.

(3) Under certain circumstances, a special
agent may be present with representatives of
another Federal agency during the course of

341.334
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consensual monitoring of a non-telephonic
conversation when Attorney General approval
was initially obtained by such representatives.
However, where there is active participation or
assistance in the consensual monitoring, and
where no emergency situation is involved, the
special agent should obtain the approval of
both the Criminal Investigation Division and the
Department of Justice before actively partici-
paling with or rendering assistance to the other
agency involved. Reports will be prepared and
furnished as provided In 341.334:(2).

(4) See IRM 9267.3:(19) with regard to a re-
quest by a Government attorney to monitor
non-telephone conversations during a grand
jury investigation.

341.335 (2-8-82) 9781
Nonconsensuat Monitoring

(1) Non-consensual monitoring of telephone
conversations is prohibited. The prohibition ap-
plies whether or not the information which may
be acquired through such monitoring is intend-
ed to be used in any way or to be subsequently
divulged outside the Service.

(2) Non-consensual monitoring of non-tele-
phone conversations is prohibited.

341.336 (2-5-82) 9781
Restrictions on Other Uses of
Investigative Techniques and
Equipment

(1) Theuse of transmitters, drip cans or other
devices to assistin trailing vehicles is permitted
only if the person in lawful possession of the
vehicle consents to the installation.

(2) Transmitters or other radio signal send-
ing equipment to facilitate communication be-
tween investigators or persons acting under
their supervision to coordinate surveillance or
raids is permitted without prior supervisory
approval.

(3) Investigative devices will not be installed
and utilized to intercept, overhear or record
conversations in public telephone booths or
any type of public telephone installation.

(4) Minlature recorders and radio transmit-
ters will not be used surreptitiously in conduct-
ing routine surveys and interviews with third
parties.

(5) As provided in IRM 9751:(3), field offices
may not procure sensitive-type equipment.
Special agents may nol use sensitive-type
equipment which they have personally pro-
cured lor investigative purposes.

{6) Permission to employ eavesdropping de-
vices can only be grdnted to Criminal Investiga-
tors (GS-1811 series). The equipment can only
be used by them or by personnel acting under
their direction. The prohibitions and limitations
outlined herein apply equally to non-Service
personnel who act at the direction of Criminal
Iinvestigators.

(7) Pen registers and other types of tele-
phone number recorders witl be used only when
authorized by a court order. Unless the Director
specifically approves, only IRS owned pen reg-
isters and accessory equipment can be used.
The procedure for obtaining authorization to
use this equipment is contained in IRM
9369.62.

341.337 (2-8-92) 9781
Recording the Proceedings of
Public Meetings

Recording the proceedings of a public meet-
ingis a permissible means of surveillance. How-
ever, one must initially establish that the meet-
ing is Indeed public. The court in United States
v. Tijerina, without delining the phrase "public
meeting" found substantial support in the rec-
ord that the meeling was public. The meeting
was attended by two newspaper reporters and
a radio newscaster. The civic auditorium was
set up with a television camera and a loud
speaker system. Invited guests were admitted
to the meeting after paying a $2.00 admittance
fes and Identifying themselves. Estimates of
the number varied from 200 to 600. Based on
Tijerina the following criteria should be among
those considered in determining whether or not
a meeling i3 public: where was the meeting
held, were members of the press present or
involved, were there unreasonable restrictions
upon entry, how many people were present,
and was public notice of the meeting given?

3414 (4-15-02) 0789
Right to Record Interview

(1) An Interrogation or conference may be
recorded only by a stenographer who is an
employee of the Internal Revenue Service. This
rule may be waived by the agent’s immediate

superior. At the request of the Service or wit-
ness, which includes a principal, the superior
may authorize the use of a stenographer em-
ployed by the United States Attorney, a court
reporter of the United States District Court, a
reporter licensed or certified by any state as a
courtreporter or to take depositions, or aninde-
pendent reporter known to the Service to be
qualified to take depositions for use in a United
States District Court. The use of this procedure
is permissible under IRC 8103(k)(6) since itis a
disclosure for investigative purposes. When no
stenographer Is readily available, mechanical
recording devices may be used to record state-
ments by advising the witness, in advance, of
the use of the device (implied consent). it the
witness objects, the interrogator will refrain
from mechanically recording the statement. if
the witness elects to mechanically record the
conversation, the Service will make its own
recording.

(2) A witness or principal Is riot permitted to
have his/her own private or public stenogra-
pher present to take shorthand notes or tran-
scribe testimony except that he/she may be
permitted to engage a qualified reporter as de-
scribed in (1) above to be present at his/her
expense provided that the Service may secure
a copy of the transcript at its expense.

(3) Upon request, a copy of an affidavit or
transcript of a question and answer statement
will be fumished a witness promptly, except in
circumstances deemed by the Regional Com-
missloner to necessitate temporarily withhold-
Ing a copy. (See Policy Statement P-9-31.)

(4) See also IRM 9353.

342 (1-18-80) 9781
Prospective Defendants

342.1 (1-16-60) 0761
individual as & Prospective

Defendant

34211 (1-16-00) 9701

Statements of An Individual

(1) The purpose of the Fifth Amendment pro-
vislon that no person shall be compaelied in any
criminal case to be a witness against himselt/
herselt Is to ensure that no one will be forced in
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any manner or at any time to give testimony that
may expose him/her to prosecution for a crime.
It applies equaily whether incrimination be un-
der Federal or state law, and whether the privi-
lege is invoked in the Federal or state courts.
[Murphy v. N.Y. Waterfront Commission; see
also Malloy v. Hogan.] if a witness has been
compelled to testify in a state court under a
grant of immunity, as to matters which could
incriminate him/her under Federal law, a Fed-
eral court cannot later use that testimony or any
fruits of it. [Murphy v. N.Y. Waterfront Commis-
sion} The grant of immunity applies only to the
inability to prosecute the witness based on tes-
timony supplied by him/her. This does not pre-
clude a prosecution of the witness based on the
presentation of independent evidence which
did not result from his/her own testifying. [Kast-
igar v. U.S))

(2) Adefendant’s refusal to testify at the trial
for a Federal offense cannot raise any pre-
sumption against him/her or be the subject of
comment by the prosecution. The right to re-
fuse to answer incriminating questions applies
not only to court trials, but to all kinds of criminal
of civil proceedings, including administrative in-
vestigations. [George Smith v. U.S.; McCarthy
v. Arndstein; Counselman v. Hitchcock; U.S. v.
Harold Gross] The fear of self-incrimination
may be with respect to any criminal offense. For
example, in the case of internal Revenue Agent
v. Sullivan, a taxpayer was upheld in refusing to
produce records in a tax matter on the ground
that indictment was pending against him for
defrauding the Government on certain
contracls.

34212 (1-18-00)
Books and Records of An
Individuat

9781

(1) An individual taxpayer may refuse to ex-
hibit his/her books and records for examination
on the ground that compelling him/her to do so
might violate his/her right against self-incrimi-
nation under the Fifth Amendment and consti-
tute an illegal search and seizure under the
Fourth Amendment. [Boyd v. U.S.; U.S. v. Vad-
ner] However, in the absence of such claims, It
is not error for a court to charge the jury that it
may consider the refusal to produce books and
records, in determining willfulness. [Louis C.
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Smith v. U.S.; Beard v. U.S.; Olson v. U.S;;
Myres v. U.S]

(2) The privilege against self-incrimination
does not permit a taxpayer to refuse to obey a
summons issued under IRC 7602 or a court
order directing his/her appearance. He/she is
required to appear and cannot use the Fifth
Amendment as an excuse for failure to do so,
although he/she may exercise it in connection
with specific questions. [Landy v. U.S.) He/she
cannot refuse to bring his/her records, but may
decline to submit them for inspection on consti-
tutional grounds. In the Vadner cass, the gov-
ernment moved to hold a taxpayer in contempt
of court for refusal to obey a court order to
produce his/her books and records. He refused
to submit them for inspection by the Govern-
ment, basing his refusal on the Fifth Amend-
ment. The court denied the motion to hold him
in contempt, holding that disclosure of his as-
sets would provide a starting point for a tax
evasion case.

(3) Whererecords are required be kept as an
aid to enforcement of certain regulatory func-
tions enacted by Congress, such records have
been held public records, whose production
may be compelled without violating the Fifth
Amendment. This reasoning has also been ap-
plied in some income tax evasion cases. [Fal-
sone v. U.S.; Beard v. U.S.) Other income tax
cases have stated that compulsory production
of a taxpayer's books and records for use in a
criminal prosecution would violate the constitu-
tional protection against self-incrimination.
There has not yet been any Supreme ‘Court
decision holding the public records doctrine ap-
plicable in income tax cases.

(4) The decision of the Supreme Court In
Andresen v. Maryland appears to have re-
solved conflicting judicia! precedents regarding
the use of search warrants to seize books and
records of financial transactions. In this case
the Court held that the search of Andresen's
office for business records, their seizure and
subsequent introduction into evidence did not
offend the Fifth Amendment. Although the
seized records contained statements that the
accused had committed to writing, he was nev-
er required to say anything. The search for and
seizure of these records was conducted by law
enforcement officers and introduced at trial by
prosecution witnesses.

+(5) Subject to the restrictions contained in
1AM 0735.1, Handbook of Employee Responsi-
billties and Conduct, books, records, canceled
checks, and other documents may be removed
from the custody of a principal or witness when
he/she voluntarily agrees to such action. When
they are obtained by the use of legal process,
and it is found that they contain evidence of the
crime, it may be desirable to retain custody of
such evidence until the case involved is dis-
posed of. Should the witness or defendant de-
sire access to his/her records, he/she is enti-
tled to examine them, but such examination
should be made in the presence of the special
agent to preclude the possibility of alterations.
Where possession of records is not obtained by
legal process but is only by sufferance, they
should be returned upon request, at the earliest
practicable time. (See policy statement P-4-8.)
It was held In Mason v. Pulliam, that a taxpayer
may withdraw an earlier voluntary consent to a
taking of possession by the Service of records
for examination and copying, the records being
immediately returnable upon the withdrawal of
that consent. Thus, the Service is effectively
prohibited by this decision from making coples
of such records following withdrawal of con-
sent. As a practical matter, consideration
should be given to copying the records upon
receipt.

{6) Records and documents obtained from
the principal or a witness which contain infor-
mation relevant to the apparent issues In the
case under investigation should be transcribed
or otherwise copied. The transcriptions or cop-
les should be identified and authenticated as
outlined in IRM 9383.4 for later use in the event
the originals become unavailable to the govern-
ment for any reason.

(7) The original records of an individual de-
fendant, in his/her possession, cannot be sub-
poenaed into court for use against him/her ina
criminal trial, because to do so would violate
his/her constitutional rights against self-incrim-
ination and render his/her records inadmissa-
ble. However, authenticated copies of suchrec-
ords are admissible In criminal proceedings.

(8) When records are obtained froma possi-
ble defendant, notation should be made of the
circumstances to show that they were fur-
nished voluntarily. Notation should also be
madse of the chain of custody of records and of
all other evidence in order that authenticated
identification of the evidence may be made.
Speclal agents are not to sign or initial the rec-
ords of a possible defendant nor to assure him/

her in any manner whatsoever that his/her tax
liability has been correctly reported as of any
certain date. They are not to assure him/her
that his/her records will be subject to no further
examination.

(9) In all instances when a special agent re-
moves books, records, or other documents
from the premises of either & taxpayer under
investigation or a third party witness, through
legal process or agreement, he/she shall issue
a receipt, normally Form 2725, Document Re-
ceipt (Exhibit 300-12), Identifying the ltems ob-
talned. The receipt shall be prepared in dupli-
cate and the copy retained for the office file of
the case so that the identity of the books, rec-
ords, or documents obtained may at all times be
ascertained. When such books, records, or
documents are returmned to the taxpayer, third
party witness or their representatives, the spe-
clal agent shall bbtain the receipt he/she is-
sued with an endorsement thereon acknowl-
edging the return of the items or obtain such an
endorsement on the copy of the receipt. The
receipt contalning his/her endorsement should
be kept in the office file on the case. A special
agentassigned to assist agrand jury willnotuse
a Form 2725 when securing documents pursu-
ant to a grand Jury subpoena, see 9267.3:(7).

(10) When a taxpayer has voluntarity submit-
ted an altered document and subsequently re-
quests lts return, the special agent should con-
sider not complying with the request. Further-
more, itis doubtful that a court will give redress
where the party seeking relief Is attempting to
perpetrate a fraud, and is asking the court to aid
in the attempt by forcing the Government to
return the altered document. Legible copies
may not suffice for requisite examination re-
garding handwriting (pressure on paper), ink
analysis {the composition and dating of the fluid
and use of an Infrared image converter), type-
writer determination (the idlosyncrastes of cer-
tain key strikes), paper analysis (watermarks
Indicating source and availabllity), etc. None-
theless, when It bacomes known or suspected
that a document has been altered, the required
expert analysis should be undertaken as soon
as possible and the-document should then be
returned to the taxpayer, provided such return
would not foreclose proof of.an alteration (See
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Text 356.7 for processing questioned docu-
ments). Howsver, before suspected originals
are actually returned to the person furnishing
them, the Government expert should be ad-
vised that suchreturnis contemplated and que-
ried as to whether he will be In a position to give
effective testimony based upon his past exam!-
nation of the originals and retention of coples.
In the event et{ective testimony s conditioned
on introductions of the originals, such originals
should not be voluntarily returned.
(11) See also IRM 9383.3

34213 (1-18-80) 0781
Duty to Inform Individual of His
Constitutional Rights

342,131 (1-18-90) 0781
General

Speclal agents must ablde by the Instructions
of IRM 9384 and any related Manual Supple-
ments relative to advising Individuals of thelr
constitutionat rights,

342132 (1-18-80) 0781
Non-custodial Interviews

(1) At the outset of the first official interview
with the subject of an investigation, the special
agent will properly Identify himself/herself as a
special agent of the Internal Revenue Service
and will produce his/her authorized credentials
to the subject for examination. He/she will also
state “As a speclal agent, one of my functions Is
to investigate the possibility of criminal viola-
tions of the Internal Revenue laws, and related
offenses.”

(2) The special agent will then advise the
subject of the investigation substantially as
follows:

“In with my In of your tax Rabiity (or
other matter), | would Wke to ask you some questions. How-
over, first | advise you that under the Fifth Amendment to the
mmuhuﬂwsmulmwmdmtom
Swer any questions or to submit any information i such an-
swers or information might tend 10 Incriminate you In any
wny.'dsoomoywmlmm\gwﬂdﬁyouuy“m
documents which you submit may be used against you in any
amwmmmmumnlmyw
further that you may, ¥ you wish, seek the assistance of an
stiomey belore r =

(3) ifthe subject requests clarification, either
astohis/her rights or the purpose of the investi-
gation, the special agent will give such explana-
tion as Is necessary to clarify the matter for the
subject.
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(4) f at any stage of an interview the subject
Indicates that he/she wishes to exercise his/
her rights to withhold his/her testimony or rec-
ords, or to first consult with an attorney, the
special agent will terminate the Interview.

(5) In each investigation, the special agent
will make a contemporaneous memorandum
stating when and where the subject was ad-
vised of his/her constitutional rights; what addi-
tional explanation, if any, was made; how the
sublect responded; and who was present at the
time.

(8) In dealing with a corporate officer or em-
ployee who appears to be implicated in an al-
leged wrongdoing involving a corporation under
Investigation, the special agent will advise the
person of his/her identity and duties at the out-
set of the speclal agent's first offictal mesting,
as required by (a) above. The special agent will
also advise the person that under the Fifth
Amendment to the United States Constitution,
he/she cannot be compelled to answer any
questions or to submit any personal information

which might tend to incriminate him/her in any
way. The person also will be advised that any-
thing he/she says and any personal documents
which he/she submits may be used in any crimi-
nal action which may be undertaken. The per-
son may, if he/she wishes, seek the assistance
of counsel before responding. If the person s
the custodian of corporate records which are
needed for the Investigation, he/she will also
be advised that he/she Is required to produce
such records since rights under the Fifth
Amendment do not apply to a corporation and
its records.

(7) The special agent will not use trickery,
misrepresentation or deception in obtalning
any evidence or Information, nor will he/she
use language which might constitute a promise
of immunity of settlement of the principal's
case, or which might constitute intimidation or a
threat.

(8) A special agent, to avert any attack upon
the admissibility of any statement or documen-
tary evidence furnished by a subject under In-
vestigation, will inform the subject of his/her
constitutional rights at the beginning of a formal
question and answer Interview, even if the sub-
ject was previously advised.

(9) Fallure to give taxpayers the constitution-
al warnings prescribed by Internal Revenue
procedures has resulted in the excluslon of evi-
dence obtained from the taxpayers. [U.S. v.
Leahey; U.S. v. Heffner]

(10) !f the subject of a grand jury investiga-
tion is Interviewed by a special agent acting in
the capacity of an assistant to the Attorney for
the Government, advice regarding constitution-
al rights should be governed by those proce-
dures applicable to grand jury investigations
rather than by the procedures applicable to
investigations of the Criminal Investigation Divi-
sion. Inthisregard, the facts that the interview is
conducted outside of the actual presence of the
grand jury and that there Is a related investiga-
tion are not relevant. Clarification as to advice
appropriate to a particular case should be
sought as needed from the Attorney for the
Government.

(11) See also IRM 9384.2

342.133 (59090 0781
Custodial Interrogations

(1) The Supreme Court has held that when
an individual is taken into custody or otherwise
deprived of his/her freedom by the authorities,
he/she must be warned prior to any questioning
that he/she has the right to remain silent, that
anything he/she says can be used against him/
her In a court of law, that he/she has the right to
the presence of an attorney, and that if he/she
cannot afford an attorney one will be appointed
for him/her prior to any questioning if he/she so
desires. Opportunity to exercise these rights
must be afforded to him/her throughout the
interrogation. After such warnings have been
given, and such opportunity atforded him/her,
the individual may knowingly and intelligentty
waive these rights and agree to make a state-
ment. But unless and until such warnings and
walver are demonstrated by the prosecution at
trial, no evidence obtained as a result of interro-
gation may be used against the Individual. [Mir-
anda v. Anizona; Escobedo v. lllinols]

(2) Procedures to be followed by special
agents In the interview of persons In custody
are as follows:

{a) Prior to any questioning the person in
custody must be warned In clear and unequivo-
cal terms that he/she has a right to remain
sitent, that any statements he/she makes may
be used as evidence against him/her and that
he/she has a right to the presence of an attor-
ney, either retalned or appolnted.

(b) If the person In custody indicates that
he/she does not wish to be interviewed, there
can be no questioning.

{c) If the person in custody Indicates dur-
ing questioning that he/she wishes to say no
more, the Interview must cease.

(d) If the person In custody Indicates that
he/she wishes to consuit with an attorney be-
fore speaking, there can be no questioning until
that consultation takes place.

(e) If the person in custody indicates dur-
ing questioning that he/she wants an attorney
before speaking further, the Interview must
cease until an attomey Is present and the per-
son in custody has had an opportunity to con-
sult with him/her.

(3) itis mandatory that enforcement person-
nel comply with the safeguards enumerated in
(2) above. However, these safeguards do not
apply to the normal administrative processing
of an accused after he/she has been takeninto
custody. He/she may be photographed and
fingerprinted, and may still be asked to furnigsh
information necessary for the filling out of ad-
ministrative forms and the keeping of agency
records. Further, these safeguards do not ap-
ply: to an interview of one person which devel-
ops evidencs solely against another; with inter-
views to secure information for the timely pro-
tection of life, property or the national security;
or with spontaneous or volunteered statements
of any kind.

(4) To secure the admissibility of statements
made during in-custody interrogations, certain
procedural safeguards are required. Exhibit
300-5 is a copy of Form 5228, Walver of Right
to Remain Silent and of Right to Advice of
Counsel. The statement of rights contained
thereln sets forth the warning which must be
given to a person in custody prior to an interro-
gation. This statement also appears in Docu-
ment 5661 in card form. If practicable, the waiv-
er form should be signed by the person to be
Interrogated before the Interrogation is Initiat-
ed. The original Form 5228 Is to be attached to
and made a part of the case report furnished to
the United States Attorney, the first copy given
to the person signing the form, the second copy
retained by the Chlef, Criminal Investigation Di-
vislon, and the third copy retained by the agent
who conducted the Interrogation. When it is
impossible or impracticable to obtain a signed
waiver, an oral walver may be accepted. In such
cases, the waming given and the defendant's
waiver should be witnessed by another agent or
other credible person, or sound or otherwise
recorded. If a written statement is obtalned
from the person Interrogated after he/she has
waived his/her right to remalin sllent, either by
execution of the waiver agresment, or other-
wise, it should contain an Introductory para-
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graph which indicates that the person was ad-
visad of his/her right to remain silent and of the
right to counsel and that he/she walved the
rights and voluntarily made the statement.

(5) Spontaneous or volunteered statements
of any kind are not barred by the Fifth Amend-
ment and are not affected by the Miranda and
Escobedo decislons.

(6) In the Mathis case, the Supreme Court
held that statements given by a person, who is
in custody or otherwise deprived of his/her
freedom, to a revenue agent conducting a tax
examination, are inadmissible unless the per-
son has been advised of his/her constitutional
rights. This applies though there Is no relation-
ship between the tax examination and the rea-
son for custody. [Mathis v. U.S.]

(7) See also IRM 9447.3 through 9447.5

342.14 (9-8-80) o781
Voluntary Disclosure

(1) Prior to January 10, 1852, under the so-
called “'voluntary disclosure policy" then in ef-
fect, the Treasury Department refrained from
recommending prosecution of persons who
made voluntary disclosures of their tax violation
before the beginning of investigation. Although
this “policy” has been abandoned and a prom-
ise of immunity is not enforceable, {White v.
U.8.) some courts have held that taxpayers’
rights under the Fifth Amendment may be vio-
lated where testimony has been glven or rec-
ords furnished in reliance upon express or im-
plied promises that prosecution will not be un-
dertaken. {Danie! Smith v. U.S.] In the Daniel
Smith case, the defendant had objected to ad-
mission into evidence of a net worth statement,
on the ground that it had been given by his
accountant to the Government agent upon the
promise that the case would be closed if the
statement and a check for the tax deficlency
would be submitted. It was held that the court
properly instructed the [ury to reject the state-
ment and all evidence obtalned through it, if it
found that trickery, fraud, or decelt were prac-
ticed upon the taxpayer or his accountant.

(2) Present Service Policy is found In Policy
Statement P-9-2. it provides that although the
Service Policy does not necessarily preclude
prosecution, IRS will carefully consider and
waigh the voluntary disclosure, along with all
other facts and clrcumstances, in deciding
whether or not to recommend prosecution.
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342.15 (1-18-80) 9701
Walver of Constitutional Rights

(1) The privilege against self-incrimination
must be spacifically claimed, or it will be consid-
ered to have been waived. [Lisansky v. U.S.] In
Nicola v. U.S. the taxpayer permitted a revenue
agent to examine his books and records. The
taxpayer was indicted for income tax evasion
and invoked his constitutional rights under the
Fifth Amendment for the first time at the trial, by
objecting to therevenue agent’s testimony con-
cerning his findings. The court said, on the
question of waiver:

“But he did not refuse to supply the information required.
Did he walve his privilege? The 0 Is for
the benelit of the witness and unieas invoked Is deemed lo
be walved. Vajtauer v. Commissioner of immigration (supra).
Was { necessary for the defendant to invoke it in the first
place before the revenus agent or coutd he wait unti his triat
on Indictment for atiempting to evade & part of his income
tax? (Cases cited) *** it was necessary for him to claim Im-
munity before the Government agent and refuse o produce
his books. After the Govemment had gotten possession of
the information with his conaent, it was too late for him then
to claim constitutional Immunity.”

{2) Ataxpayer whomakes verbal statements
or gives testimony to agents during an investi-
gation, or at a Tax Court trial, may still rely upon
his/her constitutional privilege and refuse to
tostify at trial of his/her indictment for tax eva-
sion. [U.S. v. Vadner] However, any statements
Inconsistent with his/her innocence may be
used against him/her as admissions. (4 Wig-
more, Evidence, (3d Ed.), Sec. 1048]

(3) If a witness has testified at a trial and
voluntarily reveated incriminating facts, he/she
cannot in the same proceeding avoid disclo-
sure of the detalls. [Rogers v. U.S.; Ballantyne
v. U.S.} However, waiver of constitutional rights
will not lightly be inferred, and no specific lan-
guage Is required in asserting them. [George
Smithv. U.S.; Quinnv. U.S.; Emspak v. U.S.]In
the language of the Quinn case:

*It is agreed by all that a claim of privilege does not require
any spacial combination of words. Plainly a witness need not
have the skill of & lawyer 10 Invoke the protection of the Self
Incriminalion Clause. *** As averyons egrese, no ritualistic
formula ls necessary In order to invoke the Priviiege.”

(4) Courts have held in income tax evasion
cases that there has been no waiver of constitu-
tional rights where taxpayers have glven verbal
Information or exhibited books and records,
during so-calied “‘routine audits,” as a result of
deception practiced by Government agents.
{U.S. v. Lipshitz; U.S. v. Guerrina] Nelther may
the Government use information Iltegally ob-
talned as a wedge for prying Incriminating evi-
dence from the taxpayer, or, as a "lever to
spring consent.” {U.S. v. Watson A. Young)
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342.16 (1-10-80) 0761
Right to Counsel
(1) A defendant’s right to counsel in a crimi-
nal prosecution Is guaranteed by the Sixth
Amendment to the United States Constitution.
(2) The Administrative Procedure Act (Sec-
tion 6) provides:

“Any person compelied to appear In person before any

sgency or representative thereol shall be accorded the right
1o be accompanied, represented, and advised by counset or,
# permitied by the agency, by other qualified representative.
Every party shall be sccorded the right to appear in person
of by or with counsel or other duly quatilied representative in
any agency proceeding.”

(3) Courts have indicated that under the
above section persons summoned to appear
before special agents of the Criminal Investiga-
tion Division may be represented by counsel.
[Backer v. Commissioner] However, the courts
are in conflict about limitations on the right to
counsel. Text 343.3 concerns the right of a third
party to counsel, and furnishes guidelines to
follow when this right is invoked.

34217 (11-7-00) 9761
Powers of Attorney

(1) The requirements for the filing of a power
of attorney or tax information authorization by
taxpayer representatives are outlined in IRM
4055 and in Subpart E, Conference and Prac-
tice Requirements (26 CFR, Part 601).

(2) Uponreceipt, the original of any power of
attorney and/or tax authorization will be associ-
ated with the case file. A copy will be forwarded
to the applicable service center, Taxpayer Re-
lations Branch, Attention: Power of Attorney
Unit. This requirement applies to all such docu-
ments including those received prior to these
Instructions. It also applies to all subsequently
filed instruments, Including revocations, substi-
tutions, etc. This procedure will be followed
unless they are clearly intended for one-time
use, such as those submitted with Freedom of
Information requests or Congressional inquir-
les. in these instances, no copy should be for-
warded to the service center and the original
should be assoclated with the correspondence.

(3) Regulations require submission of suffi-
clent copies of authorizations from representa-
tives for each tax matter involved. Each returmn
for a taxable period represents a separate tax
matter. An attorney or certified public account-
ant, howaever, is required to file only one decla-
ration for a particular party represented, regard-
less of the number of tax matters involved (P.L.
89-332 and 26 C.F.R. 601.502(b). Therefore, it

may be necessary to make copies of
authorizations.

{4) See also IRM 9359.2

342.18 (1-18-90) 0781
Representation by Enrolled
Persons, Attomeys and Certifled
Public Accountants and Others

(1) Service employees will recognize per-
sons who are not attorneys nor certified public
accountants as representatives of taxpayers
only upon presentation of a permanent or tem-
porary enroliment card authorizing practice as
an agent, issued under the provisions of Trea-
sury Department Circular 230, provided such
enrolled person is not currently under suspen-
sion or disbarment from practice before the
IRS. Upon a satisfactory showing of proof,
Service employees will also recognize the
following:

(a) anindividual appearing on his/her own
behalf;

(b) anindividual representing another indi-
vidual who is his/her regular full-time employer;

{c) an individual representing a partner-
ship of which he/she is a member or a regular
full-time employee;

(d) anindividualrepresentingwithoutcom-
pensation a member of his/her immediate
family;

{e) an individual representing a corpora-
tion (including parents, subslidiary or affiliated
corporations) of which he/she is a bona fide
officer or regular full-time employes;

(/) an individual representing a trust, re-
ceivership, guardianship or estate of which he/
shelsits trustee, receiver, guardian, administra-
tor, executor or regular full-time employes;

(g) an individual representing any govern-
mental unit, agency or authority of which he/
she Is an officer or regular employee acting in
the course of his/her official duties; and

(h) iIndividuals participating in rule making
as provided by Section 4 of the Administrative
Procedure Act (5 U.S.C. 1003).

(2) Service employees will recognize attor-
neys and certified public accountants as repre-
sentatives of taxpayers if they file a written dec-
laration containing the following Information,
provided that the declarant Is not currently un-
der suspension or disbarment from practice be-
fore the IRS.

342.18

1R Manusl

MT 9781-17




page 9781-94
(3-18-81)

Handbook for Special Agents

Handbook for Special Agents

page 9781-95
(3-18-81)

(a) A statement that the declarant Is cur-
rently qualified as a member in good standing of
the bar of the highest court, or is a certified
public accountant qualified to practice in any
State, Possession, Commonwaealth, Territory or
the District of Columbia, specitying the bar or
bars in which he has membershlp or the Gov-
ernmental entity or entities in which he is so
certified;

(b) The declarant’s full name, address,
and telephone number;

(c) Astatementthatthe declarantls autho-
rized to represent the particular party on whose
behalf he/she purports to represent, and the
name and address of that party.

(3) Declarations reteived from attomeys or
certified public accountants will be associated
and filed with the tax returns or other matters
involvedin the same manner as powers of attor-
ney are filed. A declaration once filed with the
appropriate tax return(s) or other matter(s) will
be presumed to remain valid unless the Service
has evidence td the contrary. Thus, a declara-
tion will ordinarily be requested regarding a par-
ticular matter only upon the first appearance
before the Service of an attomey or certified
public accountant.

(4) An alphabetical computer printout listing
by districts of agents enrolied to practice before
the Service is maintained In the district Examl-
nation offices and is available to special agents
to verify that a person claiming to be an enrolled
agentlis currently enrolled to practice before the
Service.

(5) See also IRM 9359.1.

342.19 (1-18-00) 0781
Dealing with Representatives

(1) When a taxpayer, or his/her representa-
tive who has a power of attorney or tax Informa-
tion authorization on file with the Service, and
who is not disqualified from practicing before
the IRS, requests, orally or in writing, that con-
tacts with the taxpayer by Service personnel be
made through the representative, such request
will be complied with, except as provided in (2)
below.

(2) Whenrepeated attempts to comply witha
request that all contacts be made through a
taxpayer's representative resuit In unreason-
able delays or hindrances to the investigation,
the special agent who Is assigned to the matter
will discuss the situation with the Chlef, Criminal

342.18
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Investigation Division, and request permission
to contact the taxpayer direct. The Chief will
carefully consider the facts and circumstances
concerning the matter and make a determina-
tion as to whether or not the request by the
taxpayer, or his/her representative, should
continue to be honored by the Service. Where
the Chief grants permission to deviate from the
request of the taxpayer or his/her representa-
tive, the case file should contain sufficient facts
to show how the investigation or examination
was being delayed or hindered by complying
with the request of the taxpayer or his/her rep-
resentative. Except as provided in (3) below,
the Chief will provide the taxpayer and the rep-
resentative with a written notice of the permis-
slon to bypass, In advance of direct contact with
the taxpayer, briefly stating the reasons for
granting such permission.

(3) The sole exception to the requirement for
advance notification is the situation of extreme
exigency in which Immediate, direct contact
with the taxpayer must be made, and the time
required to Issue advance notice of bypass
would result in severe prejudice to the taxpayer
or the investigation. Under those circum-
stances, the Chief will consuit with District
Counsel before granting authority to bypass the
representative without advance notification.
The case file should contain sufficlent facts to
support the decision.

(4) Authorization to bypass a representative
and to contact the taxpayer direct, with or with-
out advance notice, does not relieve the Serv-
ice of responsibility for continuing to notify and
advise the representative of future appoint-
ments with the taxpayer, nor recognizing the
representative if the representative makes an
appearance.

{5) See also IRM 9359.2.

342.2 (3-18-81) 0781
Partnershlp and Other
Unincorporated Assoclation
Books and Records

(1) The original rule regarding compulsory
production of partnership records was set forth
In the Boyd case, {Boyd v. U.S.] which held that
an involce for merchandise Imported by a part-
nership was the private paper of a defendant
partner, and that its production could not be
compelied without violating the Fifth
Amendment.

(2) The Supreme Court has ruled that an
individual cannot rely upon the privilege to
avoid producing the records of a collactive enti-
ty which are in his/her possession, evenif these
records might incriminate him/her personally
(Beallis v. U.S.). A former partner in a small,
three-partner law firm could not invoke Fifth
Amendment rights to justify his refusal to pro-
duce the partnership’s subpoenaed financial
records. The firm was an independent entity
and not the personat legal practice of the indi-
vidual partners, and he held the records in a
representative capacity. The partnership exist-
ed for nearly 15 years, maintained a bank ac-
countinits name, and held itself out as adistinct
entity.

(3) Similariy, following the principal that an
unincorporated labor union with many mem-
bers was a large, impersonal partnership with
the characteristics of a corporation, the Su-
preme Court held that an officer could be com-
pelled to produce union records in his posses-
sion. [U.S. v. White] The court stated the rule
thus:

“Whether one can falily say under all the circumstances
that a particular type of organization has a ch soim-
personal in the scope of its membership and activities that i
cannot be said to embody or represent the purely private or

p ol its but rather to embody
their of group In only. i so, the privilage can-

nol be invoked on behalf of the organization of its represent-
atives in thelr officiat capacity.”

{4) On the other hand, the Supreme Court
indicated in Bellls v. U.S. that cases dealing with
small, family type partnerships might be treated
differently. (In Re Subpoena Duces Tecum;
U.S. v. Slutzky)

(5) Partnership books and records voluntari-
ty submitted by one partner may be used in
evidence against the other partners without vio-
lating their constitutional rights.

(6) Atrustee canbedirected tocomply witha
summons which calls for the production of cer-
tainbooks andrecords of the trust. The trustis a
separate entity and a taxpayer, the trustes,
could not claim the Fifth Amendment privilege
since he/she held the books in arepresentative
rather than a personal capacity. (Mullins v.
Angiulo)

342.3 (1-18-90) 0781
Corporations
342.31 (1-16-00) o701

Corporation Books and Records

(1) The privilege against selt-incrimination
under the Fifth Amendment does not apply to
corporations. [Wilson v. U.S.; Hale v. Henkel]
The theory for this Is that the State, having
created the corporation, has reserved the pow-
er to Inquire into its activities, and that an Inani-

N

mate corporate body should notbe afforded the
same protection as a natural personin avoiding
incrimination. A corporate officer may not re-
fuse to produce corporate records held by him/
her in an official capacity, even though their
production may incriminate him/her or the cor-
poration. Courts have applied the theory that a
corporation is a separate person and have
maintained that an individual may not withhold
the corporate records nor object to their use
against him/her under the self-incrimination
doctrine, even if he/she is the only stockholder
or the sole director of all the corporate activi-
ties. [(Walter B. Grant v. U.S.; Fuller v. U.S))
Neither may a corporate officer refuse to identi-
fy the corporate records under oath on the
ground of possible self-incrimination. [Carolene
Products Co. v. U.S.; U.S. v. Austin-Bagley Cor-
poration; U.S. v. Lawn, supra] A Subchapter S
corporation, [U.S. v. Richardson) as well as a
professional assoclation, {U.S. v. Theodore Ac-
counting Service, P.A.} can be required to pro-
duce their books and records.

(2) A corporation Is protected against illegal
searches and seizures under the Fourth
Amendment. For example, in Silverthorne Lum-
ber Co. v. U.S,, although the corporate officers
were in custody, a United States Marshal visited
the corporation’s office without a search war-
rant and made a ciean sweep of all books,
papers, and documents. The courtheld that this
was an lllegal sparch and seizure, prohibited by
the Fourth Amendment.

342.32 (1-18-80) o781
Rights of Corporation Officers

The mere fact that a corporate officer may
not refuse to produce corporate records does
not take away the constitutional protection
which is the right way of any Individual. He/she
may still refuse to give testimony or exhibit per-
sonal records which may tend to incriminate
him/her as an individual, [U.S. v. Lawn; Fuller v.
U.S.) or to teslify regarding the whereabouts of
corporate records not in his/her possession.
{Curciov. U.S.; U.S. v. Pollock] The Lawn case,
Involved the obligations and rights of corporate
officers as well. On this point the court made the
following comment:

“The G beyond requiring the production and

Identification of the corporate records, does not have an un-

bridied right to Interrogate the corporate omo.u, without his

o Rable to him."
342.4 (1-18-00) 0781
District Criminal Investigation
Conference

(1) A district Criminal Investigation confer-
ence will not be conducted as a matter of
course. However, a taxpayer who may be the
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subject of a criminal prosecution recommenda-
tion will be afforded a district Criminal Investiga-
tion conference when he/she requests one or
where the Chief, Criminal Investigation Divi-
sion, determines that such a conference will be
in the best interest of the Government. (See
policy statement P-9-32.)

(2) No district Criminal Investigation confer-
ence will be held if the taxpayer is the subject of
a grand jury investigation in which special
agents of the Criminal Investigation Division are
assisting the Attorney for the Government.

(3) The Chief, Criminal Investigation Divi-
sion, or his/her designee will offer the confer-
ence at the headquarters office of the District
Director or at some other location convenient
for both the principal, or his/her representative,
and the Government.

(4) The conference will be heid by the Chlef,
Criminal Investigation Division, or his/her de-
signee. The Chief may make standing deslgna-
tions or make designations on & case-by-case
basis. Where feasible, the Chief’'s designee
should be the Assistant Chief or Staff Assistant,
indistricts which have such positions, However,
the designee may be a group manager or an
experienced special agent.

(5) Under no circumstances shall the desig-
nee be the special agent who investigated the
case, although he/she and any cooperating
IRS employee may attend the conference un-
less their presence is not deemed advisable by
the Chief, Criminal investigation Division, or the
designee.

(6) The Chief, Criminal investigation Divi-
sion, shall not hold the conference if he/she
has participated in the investigation to such an
extent that he/she might appear to be a preju-
diced party. Should this occur and there is no
deslignee available (see (4) above) the Chief will
inform the ARC (Criminal Investigation) of the
circumstances and request the ARC to desig-
nate someone to hold the conference.

(7) A summary will be prepared of the confer-
ence proceeding pursuant to the procedure
outlined in {RM 9353 for preparation of a memo-
randum of information. The conference may be
racorded verbatim by an IRS stenographer or
other individuals designated in IRM 9353:(3) if
deemed advisable because of the Importance
ofthe case or for other serious reasons, such as
prior refusal of the principal to provide the in-
vestigating officer with information refating to
the case.

342.4
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(8} At this conference, which should usually
be held before the special agent's report Is
typed in fina! form, the IRS representative will
Inform the taxpayer by a general oral statement
of the alleged fraudulent features of the case, to
the extent consistent with protecting the Gov-
ernment’s interests, and, at the same time,
making available to the taxpayer sufficient facts
and figures to acquaint him/her with the basis,
nature, and other essential elements of the pro-
posed criminal charges against him/her (See
Policy Statement P-9-32.) However, extreme
care must be exercised to ensure that no infor-
mation is disclosed to the principal which might
reveal or indicate the identity of confidential
informants, endanger prospective witnesses,
or be detrimental to subsequent prosecution of
the case.

(9) When a taxpayer's representative, who
has furnished a power of attorney or tax infor-
mation authorization, attends a district Criminal
Investigation conference without the taxpayer,
he/she Is entitled to receive, to the extent au-
thorized by the taxpayer, the same information
that would be furnished if the taxpayer were
present.

(10) See Policy Statement P-9-32 regarding
persons who may accompany the taxpayertoa
district Criminal Investigation conference.

343 (1-18-50) 9781
Third Party Witnesses

343.1 (1-18-80) 9781
Compelled Testimony or

Production of Records of Third

Party Witness

IRC 7602 furnishes the authority to compel
testimony of third persons and their production
of books and records, by issuance of summons-
6s. Restrictions upon that authority as they ap-
ply to third parties will be discussed In the re-
mainder of this text and In 344,

343.2 (1-18-00) o781
Rights of Third Party Witness
Agalnst Self-Incrimination

(1) A third party witness may not refuse to
testify but may decline to give answers that may
Incriminate him/her {Hoffman v. U.S.; U.S, v.
Benjamin; O'Connell v. U.S.] under Federal or
state law. [Murphy v. N.Y. Waterfront Commis-
sion; Malloy v. Hogan)

o/
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(2) The privilege applies not only to answers
or documents which would support a convic-
tion. It extends even to those which provide a
link in the chain of evidence which could be
incriminatory, and is available if there is a rea-
sonable possibility that an answer might tend to
incriminate. [Blau v. U.S.; Hoffman v. U.S.] As
stated by the Supreme Courtin Hoffmanv. U.S.
“To sustain the privilege, itneed only be evident
from the implications of the question, in the
selting in which It is asked, that a responsive
answer to the question or an exptanation of why
it cannot be answered might be dangerous be-
cause Injurious disclosure could result.” How-
ever, a witness is not justified in refusing to
answer questions on the ground of possible
self-incrimination where the statute of limita-
tions has barred the possibility of prosecution.
[U.S. v. Goodman]

(3) Itis improper for the prosecution to ask a
witness in a criminal trial any question calculat-
ed to bring out the answer that the witness had
refused to incriminate himself/herselt in a prior
trial or proceeding. [U.S. v. Merle Long; U.S. v.
Harold Gross; Grunewald v. U.S.]

(4) When a witness appears to be implicated
in a crimina! violation, he/she should be timely
advised of his/her constitutional rights.

343.3 (5-27-90) 9781
Right to Counse! of Third Party
Witnesses

(1) The Administrative Procedure Act, 5
U.S:C. 555(b) provides, in part, “A person com-
pelled to appear In person before an agency or
representative thereotf is entitled to be accom-
panied, represented and advised by counsel or,
if permitted by the agency, by other qualified
representative .. ." Further, Policy statement
P-9-31 provides *'A witness in a Criminal inves-
tigation function investigation has the right to
have counsel present when questioned, to rep-
resent and advise him/her.”

{2) A witness who appears in response to a
summons must be afforded the opportunity to
be represented by an attorney. The right to an
attorney of one's own choice is generally an
absolute right which may only be modifiedin the
event of obstruction of the orderly inquiry proc-
ess by improper conduct or tactics by the
attorney.

343.4 (1-18-80) 9781
Right of Third Party Witness to
Refuse Unreasonable Request

(1) Although the restrictions placed upon ex-
amination by {RC 7605(b) apply only to the
taxpayer under examination, as explained in
367.33, the courts will also prevent arbitrary,
unreasonable, irrelevant, and oppressive de-
mands upon third parties for production of their
records. [First National Bank of Mobile v. U.S.;
Hubner v. Tucker}

(2) In the First National Bank of Mobile case,
an Internal Revenue agent attempted to have
the bank produce any and all books, papers,
and records in connection with a tax investiga-
tion, irespective of whether such records also
pertain to similar transactions with other per-
sons or firms during the said years 1940 to 1945,
inclusive (italics by court). The Courtof Appeals
denied the request, stating:

“A third party shoutd not be called upon to produce rec-
ords and give evidence under the statute uniess such rec-
ords and evidence are relevant 1o, or bear upon, the matter
being investigated.”

(3) Hubner v. Tucker concerned a summons
issued by a special agent to a third party in
general terms, to produce all books and records
relating to transactions with the taxpayer, in-
cluding miscellaneous records. There was no
specification of the particular documents,
which precluded a showing, according to the
court, that any one of them was relevant to the
investigation. The court sald: .

.. .30 far as a member of the general public Is con-
comed, not & taxpayer, the priviiege against an
abla search and selzrure should be given great effect. * * *
We do not befieve that, simply becsuse some taxpayer may
have had a grocery account entered upon the books of the
grocer, the Intention of Congress was to allow the Internal
Revenus Service 1o investigate all the records of the grocer
on the theory that some of them might be relevant to the
Inquiry of the tax siatus of another person.”

343.5 (1-18-80) 0781
Witnesses And Records From
Foreign Countries

(1) Non-resident aliens physically present in
foreign country cannot be compelled to appear
as witnesses in a United States Court. Since the
Constitution requires confrontation of adverse
witnesses in criminal prosecutions, the testimo-
ny of such aliens may be used in court only it
they agree to appear at the trial. However, cer-
tain testimony for the admissibility of docu-
ments is allowed without a “live" appearance in
the United States under 18 USC 3491. Also, 28
USC 1783 provides a Federal court with sub-
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poena powers to compel the appearance be-
foreil, or before a person or body designated by
it, of a United States citizen or resident physical-
ly present in a foreign country.

(2) The following methods may be used to
have foreign records authenticated for use in
any ensuing criminal proceeding in the United
States Courts:

(a) Stipulation—It may be possible to get
the defendant in any subsequent litigation to
stipulate the authenticity of the records in
question.

(b) Voluntary Testimony-—it may be possi-
ble to have the appropriate witness or official
voluntarily appear and testify as to authenticity
of the records in question.

(c) 18 U.S.C. § 3491, ot seq.-—~These provi-
sions provide a method by which certain foreign
documents can be made admissible in a crimi-
nal proceeding in the United States. Under the
procedures contemplated by these provisions
the party wishing to have foreign documents
authenticated (i.e., either the United States or
the defendant) may, after appropriate notice to
the opposite party, apply for the issuance of a
commission to an appropriate consular officer.
18 U.S.C. § 3492. The consular official, acting
pursuant to the commission, can then take the
testimony of the authenticating witness in ac-
cordance with the provisions of 18 U.S.C. §
3493. If the consular officer taking the testimo-
ny is satisfied, upon all the testimony taken, that
the foreign document in question is genuine, he
shall certify such document to be genuine un-
der the seal of his office in accordance with 18
U.S.C. § 3494. Atter the additional requirements
of 18 U.S.C. § 3494 relative to the transmittal of
the document to the court are satisfied, the
document shall be admissible in evidence in
any criminal action or proceeding in any court of
the United States if the court shall find, from all
the testimony laken with respect to such foreign
document pursuant to a commission executed
under § 3492 of this title that such document (or
the original thereof in case such document is a
copy satisfies the requirements of § 1732 of Title

28 relating to records maintained in the regular -

course of business). It is possible that the wit-
ness or official will refuse to voluntarily testify. In
that event, and providing there Is a tax treaty
between the foreign government involved and
the United States, the foreign government
should be requested to' compel the witness or
official to testify. The foreign agent conducting
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the interview would then be in a position to ask
the necessary questions in the presence of the
United States consul (U.S. v. Hav).

(d) Affidavit—In United States v. Leal, the
court was faced with the question of whether
certain documents originating In Hong Kong
could be admitted Into evidence in a criminal
prosecutionin the United States. Therecordsin
question consisted of the affidavit of the assist-
antmanager of a Hong Kong hotel to which was
attached an original hotel registration card and
centain telephone booking orders of the de-
fendant and his wife. In this proceeding the
Government did not attempt to use the mecha-
nism established by 18 U.S.C. § 3491, et seq.
Rather, the court allowed the Government to
rely solely upon 28 U.S.C. § 1732 (the Federal
Business Records Act). Essentially, the proce-
dure which the Government followed was that
outlinedin Fed. R. Crim. P. 44(a)(2) for authenti-
cating foreign official records. Thus, the assist-
ant manager for the hotel gave a sworn state-
ment before the United States Vice Consul in
Hong Kong explaining that he chose nottogoto
Guam to testify, describing the contents of the
attached original hotel records, attesting that
he was the official custodian thereof and that
the documents had been prepared or wit-
nessad by himsell or by persons under his au-
thority and had constantly been in the hotel
under his supervisory control, and stating that
they constituted records prepared in the normal
course of business of the hotel.

(e) Authentication By Testimony From
Foreign Government Official—In the case of
United States v. Quong, the court was faced
with questions concerning the admissibifity of
records obtained from a foreign business. In
that case a Canadian law enforcement officer
picked up the books and records which had
been assembled by an officer of a Canadian
company. The officer then transmitted the doc-
uments to the United States and testified in the
United States District Court as to thelr authen-
ticity. The court held that the procedure fol-
lowed was substantially in accordance with the
Business Aecords Act (28 U.S.C. § 1732) and
ruled that the records were admissible. The
court noted that the officer had taken the rec-
ords directly from the custodian and that the
dates on the records corresponded with dates
shown on other records whose admisgsibliity
was notin question. Taking this Into account the
court found that they were kept In the regular
course of business and were, tharefore,
admissible.

(Next page ls 9781-98.1)
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343.6 (+-13-81) o781
Dual Representation

(1) Treasury Department Circular No. 230
(Rev. 6-79), which covers the practice of attor-
neys, certified public accountants, enrolied
agents, and enrolled actuaries before the Inter-
nal Revenue Service, provides the following
with respect to dual representation:

§ 10.29 Conflicting Interests

No attorney, certified public accountant, or
enrolted agent shall represent contflicting inter-
estsin his practice before the Internal Revenue-
Service, exceptby express consent of all direct-
ly interested parties after full disclosure has
been made.

(2) Dua! representation exists when a sum-
moned third-party witness is represented by an
altorney, certified public accountant, enrolled
agent, or other person who also represents the
taxpayer or another interested party. itmay also
occur where an attorney under investigation
represents a third-party witness in that investi-
gation or where an attorney-witness seeks to
represent another witness in the same investi-
gation. An interested party is one who has a
significant pecuniary interestin the testimony of
the witnass or who, by virtue of the nature of the
Investigation and the known facts, may be in-
criminated by the witness.

(3) Except as provided below, the mere exis-
tence of a dual representation situation which
may potentially have an adverse impact on the
investigation will not, without some action by
the attorney to impede or obstruct the investi-
gation, provide a sufficient basis for seeking a
disqualification. However, where an attorney's
representation has substantially prejudiced the
questioning of a third-party witness and, as a
result, has significantly impaired the progress of
the investigation, the Service willl request the
Department of Justice to seek a court order, as
part of the summons enfarcement proceeding,
to disqualify that attorney as counsel for that
witness.

(4) In view of the well-established principle
granting a person the right to counsel of one’s
cholce, this disqualification procedure will only
be used in exireme circumstances, such as
where an attorney has taken some action to
improperly or unlawfully impede or obstruct the
Investigation. Itis essentiat that the Interviewing
officer have sufficient facts to support such
allegations.

(5) The provisions referring to "attorneys"
apply to other representatives (nonattorneys)
who represent witnesses or taxpayers.

(6) Interview of Witness

(a) Upon learning that counsel represents
both the taxpayer under Investigation (or other
Iinterested party) as well as the summoned wit-
ness, the interviewing officer should give con-
sideration to exploring with the attorney, prior to
the interview of the witness whether or not the
attorney realizes that his representation of both
the subject of the Investigation and the witness
may occasion a conflict of interest.

(b) M, after discussing the potential conflict
of interest situation with the attorney the ques-
tion is not resolved, dt the outset of the inteér-
view of the witness, the Interviewing officer
should ask the following of the witness:

1 Do you wish the attorney to be present
during the guestioning?

2 Did you hire the attorney for this
purpose?

3 Are you paying for the attorney's serv-
ices, either alone or in conjunction with some-
one else—if the latter, do you know who?

4 Do you know that the attorney also
represents the taxpayer?

5 Do you know that the attorney is being
pald by the taxpayer (or some other person)?

(c) Inthoseinstances where the Interview-
ing officer becomes aware of the potential con-
flict of interest during the interview, he/she
should explore the issue by asking the ques-
tions listed. In some situations it may be appro-
priate for the interviewing officer to tell the wit-
ness that In his/her view, the interest of the
taxpayer under investigation contlicts with that
of the witness.

(d) After disclosure of the dual or multiple
representation has been made, If the witness
unequivocally states that he/she wishes the
attorney in question to represent him/her and
that he/she Is utilizing the services of the attor-
ney in this matter, then the interview should
proceed.

(e) However, If the witness states that he/
she does not wish to retain that attorney be-
cause of the possible conflict of Interest, then
the witness should be given the opportunity of
either proceeding with the interview without an
atiorney present or adjourning theinterviewto a
speclfic fulure date in order to afford the wit-
ness an opportunity to secure the services of
another attorney. If the witness refuses to pro-
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ceed to obtain the services of another attorney
within a reasonable perlod of time, the witness
should be notilled that hia/her fallure to cornply
with the aummons may result in a recommanda-
tion to the Department of Justice that a sum-
mons enforcement proceeding be initiated.

(7) Obstruction of Interview

(a) if the Interviewing officer has reason to
anticipate that an attorney will Improperly im-
pede or obstruct the questioning of a witness,
he/she should consult with District Counsel pri-
or to the interview with respect to the manner of
conducting the questioning.

(b) Speculation that the objective of the
investigation might be frustrated Is insufficlent
grounds upon which to seek disqualification of
an attorney. The fact that the attorney for the
summoned witness also represents the taxpay-
er or other interested party does not provide a
basis for concluding that the presence of such
attorney would obstruct the investigation.

(c) Thus, the mere potential for obstruc-
tion is generally an insufficient basis to justify a
recommendation for disqualification of an attor-
ney. There must be active obstruction by an
attorney before disqualitication will be sought.
A suit to disqualify an attorney for obstruction
will be undertaken only where the facts clearly
indicate that he/she has actively impeded the
investigation,

(d) Unustiiable obstructionby an attorney
may take a variety of forms. It is, therefore,
impossible to set forth the precise factual cir-
cumstances under which the Government
would ask a court to disqualify an altorney as
counsel for a third-party witness.

(8) The following is an example of a cir-
cumstance which may provide the basis for a
recommendation for the institution of litigation
to seek the disqualification of an attorney:

Taxpayer and third-party witness are both
represented by the same attorney. The witness
is summoned to testify. The attorney refuses to
permit the witness to answer questions for oth-
er than legitimate reasons or disrupts the ques-
tioning by repeatedly making frivolous objec-
tions to the questions, or asserts (rivolous
claims of privilege or defenses on behalf of the
witness to delay the investigation, orsodisrupts
the interview that the interviewing officer, with
due diligence and preseverance, Is unable to
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proceed with the interview. (Backer v. Commis-
sioner). This is not intended to suggest that
thers Is anything inhetently wrang in claiming
the Fifth Amendmant privilege.

A careful distinction must be drawn be-
tween situations in which the proper remedy is
to compel the witness to answer and those in
which the altorney may be disqualified because
of this conduct. The latter is an extreme remedy
which will only be sought in very unusual cir-
cumstances, as courts are reluctant to deprive
a person of his/her cholce of attorney. District
Counsel, therefore, will make a considered de-
termination on a case-by-case basis prior to
seeking disqualification of an attorney.

(8) Suspension of Interview

(a) If the interview is suspended because
of the attorney's actions, the witness should be
given the opportunity to secure the services of
another attorney within a reasonable period of
time or proceed without an attorney. If the wit-
ness declines either to proceed without an at-
torney or retain a new one within a reasonable
period of time, the witness should be informed
that a summons enforcement proceeding and
an action to disqualify the attorney will be
recommended.

(b) Upon suspension of an interview, the
Interviewing officer will consult with his/her
manager. If the manager Is In accord with the
Interviewing officer’s view that the facts present
an appropriate case for litigation, a request will
be made to District Counsel that they recom-
mend to the Department of Justice that it seek
judicial enforcement of the summons and ex-
clusion of the attorney from representing the
witness.

(c) Suspension of an interview should be
made judiciously in view of the time delays in
the investigation that may be caused by such
action.

(d) Arecord should be made of the circum-
stances In each instance where an interview is
suspended because of dual representation
and/or obstruction by an attorney. The inter-
viewing officer should also have a verbatim
transcript of the interview (it possible) so that
the factual allegations concerning the attor-
ney's conduct at the interview may be proven.

(9) Procedures where an attorney will be ex-
cluded prior to interviewing witness are:

(a) Where an individual taxpayer under in-
vestigation attempts to appear with a sum-
moned witness as the witness’ attorney, the
witness should be told that the taxpayer/attor-
ney is the person under investigation and that
he/she will not be allowed to be present during
the questioning. The witness should be given
the opportunity of either proceeding with the
interview without the taxpayer present of ad-
journing the interview to a specific future date in
order to afford the wilness an opportunity to
secure the services of another attorney. If the
witness refuses to either proceed with the inter-
view without the attorney's representations or
to adjourn for the purpose of obtaining a new
representative, the interview will be terminated
and a request will be made to District Counsel
for judicial enforcement of the summons and
exclusion of the taxpayer from representing the
witness.

(b) A witness may appear pursuant to a
summons accompanied by an attorney who
also represents the taxpayer (or other interest-
ed party) where the taxpayer (or other interest-
ed party) has already made exculpatory state-
ments to the Service alfleging that the witness
was criminally responsible for circumstances to
be discussed during the interview. In this case,
the witness will be told that the attorney also
represents the taxpayer (or other interested
party) and that the agent believes that an irrec-
oncilable conflict of interest exists which could
prejudice the investigation. The witness should
then be given the opportunity of either proceed-

{Next page Is 9781-99)

ing with the interview without the attorney pres-
ent or adjourning the interview to secure the
services of another attorney. If the witness in-
sists upon retaining the same attorney despite
the assertion of & conflict of interest, the Inter-
viewing officer will terminate the Interview and a
request will be made to District Counsel for
judicial enforcement of the summons and ex-
clusion of the attorney.
(c) Where a witness appears pursuanttoa
summons and is accompanied by a person
(other than the taxpayer) who does not repre-
sent the individual witness, such person may be
exciuded from the interview. An example of a
situation in which a person may be excluded
from the interviéw is where a corporate official
(witness) is summoned in his/her individual ca-
pacity regarding an examination of the corpora-
tion and an attorney representing the corpora-
tion, who does not also represent the witness,
attempts to attend the interview. However, if the
wilness refuses to be interviewed if that person
is excluded and the person is a designee of the
taxpayer within the meaning of IRC 6103(c) and
itsregulations, the Interview will proceed unless
the interviewing officer makes a determination
that continuation of the interview will impede
development of the case. If such a determina-
tion is made, the interview will be terminated
and a request will be made to District Counsel
for a recommendation for judicial enforcement
of the summons by the Department of Justice
and exclusion of the person from any future
interviews pursuant to the court's order.
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344 (1-18-909) 0781
Privileged Communications

344.1 (1-18-00) o701
Conditions for Privileged
Communlcations

(1) There are certain special types of rela-
tionships in which information communicated
by one person to the other is held confidential
and privileged between them. The one to whom
the information has been imparted cannot be
compelled to divulge it without the consent of
the other. There are four fundamental condi-
tions: {Sec. 244—8 Wigmore (3d Ed.) 2285)

(a) The communications must originate in
a confidence that they will not be disclosed;

(b) The element of confidentiality must be
essential to the full and satisfactory mainte-
nance of the relation between the parties

(c) The relation must be one which in the
opinion of the community ought to be diligently
fostered;

{d) The injury that would inure to the rela-
tionship by the disclosure of the communica-
tions must be greater than the benefit thereby
gained for the correct disposal of litigation.

344.2 (1-18-90) 0781
Attorney and Client Privilege

{1) The attorney-client privilege must be
strictly construed. Mere attorney-client relation-
ship does not make every communication by
the client to his/her attorney confidential. The
communication must have been made to the
attorney in his/her capacity as such, employed
to give legal advice, represent the clientin litiga-
tion, or perform some other function strictly as
an attorney. When it does apply, the privilege
covers corporate as well as Individual clients.
Basically, attorney-client privilege does not in-
clude a right to withhold the name of a client.
{Colton v. U.S.] However, an attorney's refusal
to furnish a client's name has been upheld
whaere it would indirectly amount to disclosure
of communications of a confidential nature, as,
where the atlorney has delivered a check to the
internal Revenue Service In payment of a cli-
ent’s tax but refuses to name the client. [ Tillot-
son v. Boughner; Baird v. Koemer; Colton v.
U.S.) Dates and amounts of legal fees paid by a
client to his/her lawyer do not constitute a privi-
{eged communication. {in re Wasserman and
Carliner.]

(2) If the attorney ls'a mere scrivener or a
conduilt for handling funds, or the transaction

cations from the client to the attorney are not
privileged. [McFee v. U.S.; Polock v. U.S.] Nei-
ther are communications privileged which have
been made in the course of seeking business
rather than legal advice. [U.S. v. Vehicular Park-
ing, Ltd.] The privilege is ordinarily inapplicable
to communications made to a person who acts
as both attorney and accountant, if they have
been made solely to enable him/her to audit the
client’s books, prepare a Federal income tax
return, or otherwise act purely as an account-
ant. {Olender v. U.S.] However, some courts
have held that a privilteged communication can
occur between a client and attorney in the proc-
ess of preparing a tax return. {Colton v. U.S,;
U.S. v. Kovel] A person who consuits an attor-
ney for help or advice in perpetrating a future
crime of fraudulent act Is not consulting the
attorney for the legitimate purposes intended to
be protected, and communications by the client
or intended client in connection with such con-
sultation are not privileged. [Genevieve A. Clark
v. US,; Pollock v. U.S.}

(3) A communication by a client to an attor-
ney in the presence of a third person is no
longer privileged, unless the third person's
presence I8 indispensable to the communica-
tion, e.g., the attorney’s secretary. {Himmelfarb
v. U.S.] Likewise, a client's communication los-
es its privilege when the attorney relates it to a
third person unless that person’s services are
necessary to furnishing the legal advice. Thus,
the records of a bank from which an attorney
has bought a cashier’s check for an undis-
closed client for delivery to the Internal Reve-
nue Service are not covered by the attorney-cli-
ent privilege, even if the attorney may withhold
the client's name. The bank in such case is a
third party whose services are not indispens-
able to communications between client and at-
torney, and not part of any giving of legal advice.
[Schulze v. Rayunec] On the same theory, a
bank to which an attorney sends a client to work
out an estate plan Is not essential to communi-
cations by the client to the attorney, and Infor-
mation that the client gives the bank Is not
privileged. Similarly, communications by the cli-
ent to the attorney are not privileged if the client
obviously Intended them to be divulged to third
persons. (U.S. v. Thomas G. McDonald; U.S. v.
Telller; Banks v. U.S.] This includes the con-
tents of closing statements and sales contracts
prepared by the attorney, which the cllent nec-
essarily expected to divulge to other parties at
the closing, {U.S. v. McDonald] or intormation

involves a simple transfer of title to real estate,
without consultation for legal advice, communi-
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imparted by the ctient to include in his/her tax
return [Colton v. U.S.] or to furnish to the Inter-
nal Revenue Service in connection with a pro-
posed civil settlement of tax liabilily. [Banks v.
U.S.] Likewise, communications between an
attorney and a third party not essential to the
furnishing of legal advice would not be privi-
leged. {Schuize v. Rayunec]

(4) Courts disagree as to an attorney's right
to refuse production of a taxpayer-client's rec-
ords in his/her possession, basing their deter-
mination upon whether or not the client could
have withheld the records. {U.S. v. Judson]
Courts which deny the claim of attorney-client
privilege point out that every taxpayer is re-
quired 1o keep records for examination by the
Commissioner (26 USC 54), {Falsone v. U.S,;
U.S. v. Willis] or that persons who engage in the
business of wagering are required to keep daily
records showing gross amounts of wagers (26
USC 3287). (U.S. v. Willis] Courts holding the
contrary view say that where a taxpayer has
already refused to give information on the
ground of possible self-incrimination or coutd
have done so, his/her attorney cannot be com-
pelted to produce the taxpayer's records, or
workpapers made from them by the taxpayer's
accountant at the attorney's request in connec-
tion with a pending tax investigation. {U.S. v.
Judson; in re Fahey.}

344.3 (2-8-82) 9781
Accountant and Cllent Privilege

(1) Thereisno privilege between anaccount-
ant and a client under common law or Federal
law. [Falsone v. U.S.; Lustman v. Commr.; U.S.
v. Bowman] The accountant's workpapers be-
long to the accountant, are not privileged, and
must be produced. [Deck v. U.S.; Bouschor v.
U.S.] A taxpayer may be required by summons
to produce an accountant’s workpapers in his/
her possession. A Fifth Amendment claimis not
appropriate since the privilege protects a per-
son’only against being incriminated by his/her
own compelled testimonial communications,
and the accountant’s workpapers are not the
taxpayer's nor do they contain the taxpayer's
testimonial declarations, (Fisher v. U.S.) Nel-
ther may an attorney refuse to produce workpa-
pers prepared by the taxpayer's accountant
(other than at the attorney’s request in connec-
tion with a pending investigation).

344.2
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{2) An accountant employed by an attorney,
[U.S. v. Kovel] or retained by a taxpayer at the
attorney’s request to periorm services essen-
tial to the attorney-client relfationship, [U.S. v.
Judson] may be covered by the attorney-client
privilege.

344.4 (5-9-60) 9781
Husband and Wife Privilege

(1) Communications between husband and
wife, privately made, are generally assumed to
have been intended to be of a confidential na-
ture, and are therefore held to be privileged. Itis
essentlal, howevaer, that the communications
must be, from their nature, fairly intended to be
of a confidential nature. If it is obvious from the
circumstances or nature of a communication
that no confidence was intended, there iIs no
privilege. {Wolfle v. U.S.; U.S. v. Milchell; Blau v.
U.S.] For example, communications between
husband and wife voluntarily made in the pres-
ence of their children old enough to understand
them, or other members of the family within the
Intimacy of the family circle, are not privileged.
[Wolfle v. U.S.} Likewise, communications
made in the presence of a third party are usually
regarded as not privileged, and this has been
held to be so even though the third party was a
stenographer for one of the spouses, where the
stenographer was not a person essential to the
communication. [Wolile v. U.S.]

(2) Privilege is not extended to communica-
tions made outside the mairiage relations, as,
before marriage, {U.S. v. Mitchell]) or after di-
vorce. [Yoder v. U.S.) Further, the privilege ap-
plies only to communications, and not to acts.
The mere doing of an act by one spouse in the
presence of the other is held not to be a com-
munication. {8 Wigmore (3d Ed.) Sec. 2337) For
example, in the Mitchell case where a husband
induced his wife to participate in a violation of
Federal law and took the proceeds from hey, it
was held that the taking of money was an act,
not a communication, and therefore not privi-
leged. it has been held in an income tax case
where the taxpayer's wife voluntarily turned
over his business records to a revenue agent
without his consent, that the records were nota
communication between husband and wife,
and not confidential between them. (U.S. v.
Ashby] thas also bean stated that the privilege
should not apply to situations where the wile is
employed in her husband’s business office, and
she would learn only what any other secretary
would learn. [U.S. v. Nefson E. Jones]
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(3) Communications remain privileged after
termination of the maniage by death of one
spouse. [8 Wigmore (3d Ed.) 2341} Likewise,
the privilage as to communications made dur-
ing marriage does not terminate by divorce. (8
Wigmore (3d Ed.) 2341; Pereira v. U.S.}

(4) Inaddition to the privilege of a husband or
wife to prevent the other from disclosing confi-
dential communications that occurred during
the marilags, there exists an Independent privi-
lege of one spouse torefuse to testify adversely
against his/her spouse. With respect to this
privilege, the testifying spouse alone has the
cholce of whether or not to refuse to testify
adversely against his/her spouse on any act
he/she observed before or during the marriage
and on any non-confidential communications
[U.S. v. Trammel]. The spouse may notbe com-
pelled to testify nor foreclosed from testifying.

344:5 (1-16-80) 9781
Clergyman and Penitent Privilege

Privilege between clergyman and penitent
has been recognized in the Federal courts.
[Mullenv. U.S.; Tottenv. U.S.] This privilege has
not been extended to financial matters, such as
contributions made through a clergyman,

344.6 (1-16-60 0761
Physiclan and Patient Privilege

As a general rule Federal Courts do not rec-
ognize any privilege between physiclan and
patient.

344.7 (1-18-90) 9701
Psychotheraplst-Patlent Privilege

(1) Federal Rule of Evidence 504 specifically
provides for a psychotherapist-patient
privilege.

(2) Ordinarily a special agent will not need
information from a psychotherapist regarding
the mental condition of his/her patient. Howev-
er, such informalion may be necessary if a tax-
payer raises a defense based onhis/her mentat
condition. If a request is made and if the psy-
chotherapist resists, or Is expected to resist
furnishing the information, the special agent
should obtain a waiver of privilege from the
taxpayer. The waiver should protect the psy-
chotherapist from any future claim that the privi-
lege was violated. A copy of the watver should
be retainedin the case file. A suggested form of
waiver Is shown in Exhibit 300-18.

page 9781-101
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344.8 (1-18-80) 9781
Informant and Government

Privilege

(1) This privilege allows enforcement agen-
cies to withhold from disclosure the identity of
persons who furnish information of violations of
law to officers charged with inforcement of that
law. The purpose of the privitege is the further-
ance and protection of the public interest in
effective law enforcement. The privilege recog-
nizes the obligation of citizens to communicate
their knowledge of the commission of crimes to
law enforcement officials and, by preserving
their anonymity, encourages them to perform
that obligation. [Roviaro v. U.S.] The contents
of a communication are not priviteged unless
they tend to reveal the informant’s Identity. [Ro-
viaro v. U.S.]

{2) This privilege differs from all the others in
that it is waivable only by the Government
whereas the others are for the benefit of, and
waivable by, the Individual. Where disclosure of
aninformer’s identity or the content of the com-
munication Is relevant and helpful to the de-
tense of an accused or is essential to a fair
determination, the trial court may order disclo-
sure. [Rugendortv. U.S.; Roviaro v. U.S.; Scher
v. U.S.] It the Government then withholds the
information, the court may dismiss the Indict-
ment. [Roviaro v. U.S.)

(3) Generally, if itis shown that the informant
participated in the act which is the basis for a
criminal prosecution the court will require dis-
closure of his/her identity. For example, where
the informant has been used to buy narcotics or
conterfeit money from the defendant, the
courts have held that nondisclosure was im-
proper. [Roviaro v. U.S.; Confortiv. U.S.; Porto-
menev. U.S.] On the other hand, where there is
sufficlent evidence to establish probable cause
independent of the Information recelved from
the informant, the Government’s claim of privi-
lege has been sustained. As an exampls, in the
Scher case, where the defendant’s automobile
has been searched without a warrant, partly on
the basis of an Informant's information that
bootleg alcohol was being transported, and
parlly because of the searching officers’ own
observation that the automobile with its lights
out, was being loaded with packages, the court
upheld the privilege. [305 U.S. 251} Further dis-
cussion relating to protection of informants Is
contained In 332.23.

MT 97814 344.8
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344.9 (5-9-80) o781 facts not as to matters of law, opinion, or

Claim and Walver of Privilege

(1) Generally, exceptin the case of the infor-
mant-Government relationship, the privileges
are for the benelit of the person making the
communication, may be invoked only of his/
her behalf, and may be waived only by him/her.
[8 Wigmore (3d Ed.) Secs. 2340, 2341, and
2355] With respect to husband and wite, there
Is some conlflict of authority about who may
waive the privilege. Some cases state that the
privilege belongs to both spouses and must be
waived by both. {Olender v. U.S.; U.S. v. Mitch-
ell; 8 Wigmore (3d Ed.) Sec. 2343] It has also
been held that the privilege Is that of the de-
fendant spouse alone, waivable onty by him/
her. [Fraser v. U.S.)

(2) None of the court cases dealing with privi-
leged communications or the privilege agairist
adverse spouse testimony have prohibited the
use of such information as investigative leads.
A special ‘4gent conducting an investigation is
not prevented by any rule of evidence from
interviewing a spouse, [U.S. v. Winfree), attor-
ney, or any other person to whom information
has been communicated by a taxpayer. The
mere fact that such person's testimony may be
inadmissible does not affect the admissibility of
the testimony of any other person, not within
the privileged relationship, that results from
leads obtained by the special agent.

345 (1-18-80) 9781
Admissions and Confessions

345.1 (1-18-60) 97081
Admissions
345.11 (1-18-80) 9781

Definition of Admissions

(1) Anadmisslon as applied in criminal cases
is the avowal of a fact or of circumstances from
which guilt may be inferred but only tending to
prove the offense charged and not amouniivlmg
to a confession of guilt. Itis not essential thatan
admission be contrary to the interest of the
party at the time it is made; it is enough it it be
inconsistent with the position which the party
takes either in pleadings or at the tria!.

(2) An admission may be a prior oral or writ-
ten statement or act of a party. It can be used
either as proof of facts or to discredit a party as
a wilness. An admission can be used only as to
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hearsay.

345.12 (1-18-80) o781
Judiclal Admissions

A judicial admission is one made in the
course of any judiclal proceeding, by pleadings,
stipulations, affidavits, depositlons, or state-
ments made In open court. Such admissions
may always be used against a party even in
subsequent actions where there is a different
adversary. A plea of guilty can be used as an
admission In a civil action arising out of the
same subject matter. Thus, a taxpayer’s plea of
guilty to tax fraud can be used as an admission
concerning fraud in a civil suit involving the
same acts. A plea of nolo contendere however,
Is not an admission. The entry of a judgment
against a party is not an admission by him/her,
since it may have been due to a failure of proof.
(Text 323.7:(3) relates to the admissibility of
reported testimony of a previous trial.)

345.13 (1-18-80) 0781
Extra-Judiclal Admissions

An extra-judiclal admission is anything said
outside of court by a party to litigation which is
inconsistent with facts asserted In the plead-
ings or testimony in court. It is not limited to
facts which are against interest when made,
although the weight of an admission is in-
creased if it Is against interest at the time.

345.14 (1-18-80) o781
Implied Admissions

(1) There are certaininstances where admis-
sions may be implied from conduct. if some-
thing is said by a person which naturally calls for
areply, andifitls heard by a second person who
understands it and has the opportunity to, but
fails to reply, the failure to reply may constitute
an implied admission. {4 Wigmore (3d Ed.) Sec.
1071} Thus, it a special agent discusses his/her
findings with a taxpayer (especially in the pres-
ence of a third party who can testify about the
matter) failure to object to such findings may be
used as an admission. This would not apply
where the taxpayer remains sitent, claiming
his/her privilege against self-incrimination.
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(2) Although there Is no question or dispute
regarding admissibility of implied admissions as
a rule of law, the facts In every case must be
individually applied to this rule to determine if
those facts show a duty to reply, as for example,
the failure to reply to a letter. It was held In
Leach & Co. v. Pierson:

"A man cannot make evidence for himself by writng a
letter containing the statements that he wishes 10 prove. He
does not make the letter evidence by sending Kk fo the party
against whom he wishes to prove the facts. He can no more
Impose a duty to answer a charge than he can impose a duty
1o pay by sending goods. Therefore, & taliure to answer such

o rtions in the of further

making an answer requisite or natural has no effect as an

345.15 (1-18-80) 9781
Corroboration of Admissions

345.151 (1-18-60) o781
Corroboration of Admissions
Before Offense

Competent, material, and retevant state-
ments of fact made by a person prior to his/her
alleged commission of a crime are admissible
against him/her to prove such facts without
need for corroborations. [Warszower v. U.S.]
Admissions made as part of the act of commit-
ting an offense are likewise admissible without
cofroboration. For example, In a prosecution for
income tax evasion based upon understated
receipts from business, the cost of goods sold
and other deductions shown on the tax return
are considered admisslons by the taxpayer
[U.S. v. Hormnstein; U.S. v. Stayback] which need
not be comroborated.

345.152 (1-18-20) 0781
Corroboration of Admissions
After Offense

(1) Unlike admissions made before the of-
fense, extra-judicial admissions made by a per-
son after his/her alleged commission of a crime
require corroboration. The reason for this rule,
which applies to confessions as well as admis-
slons, is to exclude the possibllity of having a
person convicted of a crime he/she did not
commit, as a result of statements after the of-
fense, induced by duress or other improper
means.

(2) Evidence cofrroborating admissions
made after the offense need not prove the of-
fense beyond a reasonable doubt, or by a pre-
ponderance of the evidence, but there must be
substantial evidence and the evidence as a
whole must prove the defendant’s gullt beyond

i

a reasonable doubt. [Daniel Smithv. U.S.; U.S.
v. Calderon; Olender v. U.S.] For example, if a
taxpayer admits a substantial amount ot unre-
ported sales, the taxpayer's admission may be
corroborated by evidenca that he/she has
maintained an unreported business bank ac-
count in which he/she has made frequent
deposits.

345.18 (1-18-00) o701
Post-Indictment Admissions

In the Massiah cass, the defendant, who had
retained counsel and was free on bail after
being indicted for narcotics violations, made
certain admissions to a codefendant, not know-
ing that the codefendant had agreed to be a
government witness and that the conversation
was being overheard by federal agents who had
installed radio equipment in the codefendant’s
car. The Supreme Court held that admitting into
evidence post-indictment conversations be-
tween the accused and the informant which
were caused by faderal agents and done In the
absence of the accused's attorney, violated the
defendant’s right to counsel under the Sixth
Amendment. [Massiah v. U.S.] Post-indictment
admisslons made by the defendant to an infor-
mant are admissible in a subsequent trial for an
unrelated offense. (Hoffa v. U.S}

345.2 (1-18-80) 9781
Confessions

345.21 (1-18-60) 0781
Definition of Confessions

A confession is a statement of a person that
he/she Is gullty of a crime. it may be made
verbally or in writing, to a court, officer, or to any
other person. It may be merely an acknowledg-
ment of guilt, or it may be a full statement of the
circumstances.

345.22 (1-18-20) 9781
Judiclal and Extra-Judiclal
Confessions

A Judiclal confession Is one made before a
court In the due course of legal proceedings,
including preliminary examinations. An extra-ju-
dicial confessionis one made elsewhere thanin
court, and may be made to any person, officlal
or otherwise.

345.22

IR Manua)

MT 9781-1

page 9781-104
(1-18-80)

Handbook for Special Agents

345.23 (1-18-80) 0781
Admissibliity of Confessions

(1) Itis essentlal to the admission of a con-
fession that It be voluntary. An involuntary con-
tession is one which has been obtained by
physical or mental coercion, or by threats, or by
promises of immunity or reduced sentence
made by a person having authority with respect
to the prosecution of the accused. The basis for
excluding coerced confessions In the Federal
courts is that thelr use violates the due process
clause of the Fifth Amendmant, which reads:

“ .. nor be deprived of iHe, Wberty, or property, without due
process of law;"
(2) Whether a confession is voluntary de-

pends upon the facts of the case. [22 Corpus

Juris Secundum, secs. 817 et seq.] It Is not
made involuntary and inadmissible because the
accused's counsel was not presentwhenitwas
made, although that fact may be considered.
Physical or psychological coercion will Invali-
date a confession. Falsehood, artifice, or de-
ception may also make it inadmissible. [Spano
v. N.Y.) The Supreme Court has held that a
confession extracted from the defendant by a
boyhood friend who falsely represented that his
involvement in the case might make him lose
his job as police detective and jeopardize the
future of his children and his pregnant wife, was
an involuntary confession, especially since it
came after continuous all-night questioning. An
appeal to a person’s religious feelings which
induces him/her to confess does notinvalidate
the confession. The fact that a person was
intoxicated when he/she confessed does not
exclude tha confession if he/she had sufficient
mental capacity to know what he/she was say-
ing. Expressions such as “you had better tell
the truth,” “better be frank," and “it will be best
for you to tell the truth,” could create controver-
sy as to whether they constitute implied threats
or promises. [U.S. v. Abrams]

(3) Although the Government does not have
the burden of proving In the first instance that a
confession was voluntarily given, [Gray v. U.S.;
Hartsell v. U.S.] the trial court must ascertain
and determine as a preliminary question of fact
whether it was freely and voluntarity made, with-
out any sort of coercion or promise of reward or
lentency. The accused, if he/she so indicates,
must be permitted to introduce evidence of its
involuntary character. The accused may give
his/her own testimony on this point, or may call
and examine third persons, or he/she may

345.23
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cross-examine the witnesses who are called to
testify to the confession or to the circum-
stances under which it was made. A proper
foundation for the admission of a confession Is
laid where the witness to whom it was made
testifles that neither he/she nor anyone in his/
her hearing made any promises or threats to the
defendant.

{4) Rule 5(a) of the Federal Rules of Criminal
Procedure provides that an arrested person
must be taken before a magistrate or other
commiting officer without unnecessary delay.
Thus, a confesslon taken from a person whose
arralgnment has been delayed unnecessarily
sothathe/she may be questioned over a period
of time Is Inadmissible. [McNabb v. U.S.; Up-
shaw v. U.S.; Mallory v. U.S.) The reasoning
involved in declaring such confesslons inad-
missible Is stated by the Supreme Court in the
Mallory case. The defendant, arrested in the
early afternoon, was questioned until 9:30 p.m.,
when he made his confession, at which time an
attempt was made by the amesting officers to
locate a committing magistrate, before whom
the defendant was taken the following moming.
The Court held the confession inadmissible and
stated:

“Circumstances may justify 8 brief delay between arrest
and arralgnment, as for instance, where the story volun-
tesred by the sccused Is susceptible of quick verlfication
nvmudpnmt.&nnaolaymlnmbooummulo
give opportunity for the tion of & jon.”

(5) Themere factthataconfession has been
obtained after a person has been arrested does
not bar ts use at trial. [U.S. v. James Mitchell;
U.S. v. Vita} It Is not made inadmissible unless
there has been unnecessary delay. No hard
and fast rule can be laid down as to what is
unnecessary delay. Each case stands on its
own facts. [Holt v. U.S.; Williams v. U.S.] Cir-
cumstances will vary from case to case, and
from metropolitan areas- where there may be
severa! available magistrates to other areas
where there may be only one magistrate serv-
ing on a part time basis. [Willlams v. u.sl]

(6) 1t Is not unlawful for Federal officers to
detaln a suspect a short and reasonable time
for questioning. A confession obtained during
such detention is admissible, providing the pur-
pose of the detention Is investigatory and not
simply to hold the suspect until he/she con-
fesses, and the officers have good reason to
belleve he/she should be questioned to deter-
mine whether he/she or any other person ought
1o be arrested. [U.S. v. Vita; Warren Goldsmith
v.U.S]

7~



o’

Handbook for Special Agents

page 9781-105
(1-18-80)

(7) if any part of a confession Is given in
evidence, the whale must be given il requested
by the defendant. A confassion made involun-
tarily is not admisslible evidence, and facts dis-
covered in consequence of such confesslon
are also inadmissible. {Wong Sun v. U.S.)

(8) A codefendant’s extrajudicial confession
is inadmissible at a joint trial because of the
substantial risks that the jury would look to the
statement in determining the defendant’s gulit
and the defendant is deprived of the right of
cross-examination secured by the Confronta-
tion Clause of the Sixth Amendment. [Bruton v.
US|

(9) The Omnibus Crime Control and Safe
Streets Act of 1968 provides:

18 U.S.C. 3501. Admissibility of Confessions

“{a}) !n any criminal proseculion brought by the United
States or by the District of Columbla, & confession, as de-
fined in subsection {e) hereof, shall be admissible in evidence
i it is voluntarily given. Before such confession Is received in
evidence, the Irial judge shall, out of the presence of the jury,
determine any issue as to voluniariness. if the trial judge

ines that the was y made X shall
be admitted in evidence and the Lrial judge shall permit the
Jury to hear relevant evidence on the issue of voluntariness
and shall instruct the jury 10 give such weight to the confes-
slon as the jury feels i deserves under all the droumstances.

(b} The trial judge In determining the lssue of voluntar-
ness shall take into ation all the ol sur-
rounding the giving of the conlession, including (1) the time
elapsing botween arresl and arraignment of the defendant
making the confession, il it was made atter arrest and belore
arraignment, {2) whether such delendant knew the nature of
the offense with which he was charged or of which he was
suspected al the lime of making the confession, (3} whather
or not such defendant was advised or knew that he was not
required to make any statement and that any such statement
could be used against him, (4} whether or not such defendant
had been advised prior to questioning of his right 1o the as-
sistance ol counset; and (5) whether or not such defendant
was without the assistance of counsel when questioned and
when giving such contession.

"The presence or absence of any of the above-mentioned
factors to be taken into consideration by the judge need not
bo ve on the issue of vol of the

“{c) In any criminal prosecution by the United States or by
the District of Columbia, a confession made or given by &
person who is 8 defendant therein, while such person was
under arrest o other detention In the cusiody of any law-en-

[{ officer or | agency, shall not be
Inadmissible solely because of delay In bringing such person
belore a magistiale or other officer empowered to commit
persons charged with otfenses againsi the laws of the United
Stales or of the District of Columbla N such confession is
found by the trial judge to have been mede voluntarlly and X
the weight to be given the confession s left to the jury and ¥
such confession was made or given by such person within six
hours immediately following his arres\ or other detention:
Provided, that the time d in this

shall not apply in any cass in which the delay In bringing such
person belore such magistrale o other officsr beyond such
six-hour period is found by the trial judge to be reasonable
considering the means of iranaporiation and the distance to
be traveled to the nearest available such magistrate or other
ofticer.

*{d) Nothing contained in Ihis section shail bar the admis-
sion in evidencs of any contession made or given voluntarily
by any person 1o any other person without interrogation by
snyone, o 8t any time al which the person made o gave
such confession was not under atrest or other datention,

“(8) As used In this soction, the term "conlession’ means
any confession of guilt of any criminal otfense or any self-in-
criminating statement made or given orally or in writing.”

345.24 (1-18-80) 0781
Corroboration of Confessions

As with an admission, and for the same rea-
sons, it is necessary that a ¢onfession be cor-
roborated by independent evidence before it
may be admitted. [Danie! Smith v. U.S.}

346 (1-18-80) 9781
Techniques of interviewing

346.1 (1-16-60) 90781
Definition and Purpose of
Interviewing

(1) Aninterview is defined as a meeting be-
tween two persons to talk over something spe-
clal. In investigations it usually Includes visiting
and holding a formal consultation for the pur-
pose of resolving or exploring issues,

(2) Interviews are used to obtain leads, de-
velop information, and establish evidence. The
testimony of witnesses and the confessions or
admissions of alleged violators are major fac-
tors in resolving tax cases. Cases are present-
ed to a Jury through the testimony of witnesses.
Therefore, itis the special agent’s duty to Inter-
view the taxpayer and every witness connected
with the case. The record of such interviews will
usually take one of the following forms: tran-
script of interview or question and answer state-
ment, affadavit, memorandum of interview, and
recording (lape, wax, etc.).

346.2 (1-18-90) 0761
Authorlty for Interviewing

(1) IRC 7602.—Authorizes the Secretary or
his delegate to examine books and records and
to take testimony under oath.

(2) Delegation Order No. 4 (as Revised)—
Authorizes the special agent to Issue and serve
a summons, to examine books and records, to
question witnesses, and to take testimony un-
der oath.

(3) Delegation Order No. 37 (as Revised)—
Authorizes the special agent to administer
oaths and to cerlify such papers as may be
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riecessary under the internal revenue laws and

regulations.
(4) A further discussion of the special
agent's authority Is contained in text 362.

346.3 (1-16-60) 9781
Preparation and Planning for
Interviewing

346.31 (1-18-80) 9781

Preparation

(1) The spacial agent must possess the origi-
nal return or returns involved, if any were filed
for the pertinent period, as a prerequisite to
independently interviewing a taxpayer, his/her
representative, or one of his/her present em-
ployees orinspecting the taxpayer's books and
records.

(2) Exceptions may be made in cases where
an examination is extended to include taxable
periods for which the original return Is not avail-
able and the examination is based on the tax-
payer’s retained copy, or where such action is
approved in writing by the Chief.

{3) The procedure outlined in (1) above Is
limited to a taxpayer's own tax matters and has
no application in an inquiry where an agent is
merely securing information from another per-
son, not under tax investigation, but who en-
gaged In transactions with the taxpayer or has
data relevant to the tax liability under Inquiry.

(4) See also IRM 9323.2.

346.32 (1-18-90) 9781
Planning

(1) Timing—Proper timing of the interview is
essential in obtalning information that Is materi-
al in resolving a case.

(2) Review Available Information—Prior to
any interview the agent should review all the
information and data he/she possesses relat-
ing to the case. Such information may then be
divided into three general categories: informa-
tion which can be documented, and need notbe
discussed; information which may be docu-
mented, but needs to be discussed; information
that must be developed by testimony. The inter-
view file should contain only data or information
arranged in the order it Is to be discussed or
covered In the interview. The less data the
agent has to cope with during the interview, the
easler it will be for him/her to vary the line of
questioning. Its very distracling, and may even
cause some confusion, for the agent to detay
the interrogation to find a document or an item
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in a voluminous file. However, the files should
contain sufficient data to cover all the matters
under discussion, provided it isn't unwieldy.
{3) Prepare Outline—Betore the interview,
the agent should determine the goal of, or pur-
pose for, questioning the subject. The topics
that will enable the agent to accomplish this
goal should be outlined in more or less detail,
depending upon his/her experlence and the
complexity of the case. The outline should con-
tain only information which is relevant and ma-
terial (including hearsay). Extraneous matter
should be excluded because it may be confus-
ing and may adversely affect the end sought.
Important topics should be set off or under-
scored and related topics listed in their proper
sequence. A portion of & suggested outline is
shown in Exhibit 300-6 (Suggested Outline for
Questioning Person Who Prepared Returns, If
Other Than Taxpayer). Specific questions
should be kept to a minimum, since they tend to
reduce the flexibllity of the questicner. In addi-
tion to the topics to be discussed, the outline
should include the following, if applicable:

(a) Identification of the subject.

(b) Information to be given the subject
about his/her constitutionat rights.

(c) The administration of the oath.

(d) The purpose of the interview.

(e) Questions showing that the subject
was not'threatened or intimidated In any man-
ner, and that statements were made freely and
voluntarily without duress or any promises
whatsoever.

(4) Provide Suitable Surroundings.

346.4 (1-16-60) 0781
Conduct of Interview

(1) Be Adaptable and Flexible—The agent
should keep an open mind thatisreceptive to all
information regardless of the nature, and be
prepared to develop it. If the agent is not flex-
ible, he/she may waste a great deal of time and
ask unnecessary questions, resulting in a volu-
minous statement of little or no value. Although
the agent may find it easier to adhere to a fixed
pattern of interviewing, or to rely upon a series
of questions or toplcs, rigid adherence 1o any
notes or outline will seriously handicap flexibili-
ty. The outline and data should serve only as
alds and not as substitutes for original and
spontansous questioning. A carefully planned
outline will provide enough lesway to allow the
agent to better cope with any situation that may
occur and permit development of teads that
may arise.
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(2) Follow Through—incomplete and lrres-
ponsive answers have little or no probative val-
ue. Any answer, apparently relative to a perti-
nent matter, that is not complete and to the
point should be followed up by questioning the
subject about all knowledge he/she has con-
cerning every facet of the toplc. The agent
should follow through on every pertinent lead
and incomplete answer. The agent should con-
tinue asking questions until he/she has all the
Information he/she can reasonably expéct to
get.

(3) The following suggestions will help the
agent to follow through, and to obtain answers
that are complete and accurate:

(a) Use short questions confined to one
topic which can be clearly and easily
understood.

(b) Askquestions thatrequire narrative an-
swers; avold "'yes” and "'no"’ answers, whenev-
er possible.

(c) Whenever possible avold questions
that suggest part of the answer, lL.e., "leading
questions.”

(d) Question the witness about how he/
she learned what he/she states to be fact. The
witness should also be required to give the
factual basis for any conclustons he/she
stated.

(e) Be alert so as to prevent the witness
from aimlessly wandering. Where possible, re-
quire a direct response.

(N Prevent the witness from leading the
agent far afield. The witness should not be al-
lowed to confuse the issue and leave basic
questions unanswered.

(g) Concentrate more on the answers of
the witness than on the next question.

(h) To avoid an unrelated and incomplete
chronology, the agent should clearly under-
stand each answer and ensure that any lack of
clarity Is eliminated before continuing.

(i) When all important points have been
resolved, terminate the interview; Hf possible,
leave the door open for further meetings with
the subject.

(4) The subject should completely answer
the following basic questions:

(a) Who?—Complete dentification should
be made of all persons referred to. This In-
cludes: description, address, allas, *‘trading
as,” “also known as,” citizenship, reputation,
and assoclates. If the person cannot be identl-
fled by name, a physical description should be
requested and should include: age, helght,
welight, color of eyes, halr, skin, description of

Id .|

build, clothing, unusual markings, scars, mental
or physical defects. Questions should also cov-
er any aids worn by the individual, such as
glasses, hearing aid, wig or toupes, cane, brac-
es and other items.

(b) What?—Complete details as to what
happened. Questions should relate to events
and methods and systems. A complete answer
should be developed. Trace the event from its
Inception to its ultimate termination. For exam-
ple, a sale starts with a customer placing an
order, either orally or in writing, and terminates
when the payment Is ultimately placed in some
depository. Every detall concerning what hap-
pened to that sale and what happened to every
book, record, document, or person connected
with it should be determined.

{c) Where?—Complete detalls regarding
the location of books, records, assets, bank
and brokerage accounts, witnesses, clients,
customers, safe deposit boxes, safes, and the
fike. A description of the focation should include
the general area, as well as the Identification of
the person who has custody and contro! of the
Item. A complete description of the place
should include the size, shape, color, and
location.

(d) When?—The time can be established
by direct questioning, by relating the Incident to
some known event, or by associating the event
to some person, place, or thing.

(e) How?—Complete details about how
the event occurred, or how the operation was
conducted. How did the subject acquire knowl-
edge? Was It through seeling, hearing, feeling;
or smelling, or performing duties? How were
transactions recorded: written, typed, matching
entries, others?

() Why?—Everythingis done for areason.
Determine the motive by questioning the wit-
ness about his/her actions. What caused him/
her to act? Who caused him/her to act? How
was he/she motivated? Since these are the
most important questions, especlally when re-
lating to or reflecting an evil purpose, they
should recelve special consideration.

{5) Maintain Control

(a) The agent should maintain full control
of the Interview. He/she usually can accom-
plish this by limiting each participant to the
rights, duties, and privileges he/she s entitled
to at the interview. Any deviation should be
corrected Immediately by informing the Individ-
ual of his/her role and by not allowing him/her
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to go beyond it. If the agent cannot maintain
complete control of the interview, he/she
should end it and arrange to continue when the
situation Is corrected. The record should show
all the agent's attempts to correct the individu-
al's improper conduct, as well as the agent's
reason for terminating the interview before itis
completed.

(b) After all persons are informed of why
they are present at the interview, the agent
should confine their activities to the roles
indicated:

1 Principal—The principal is called upon
to answer questions, and he/she should be
permitted to make any explanations in any rea-
sonable manner he/she may desire. He/she
should be encouraged to tefl his/her side of the
case, without Interruption. He/she has aright to
refuse to answer any question thathe/she feels
will incriminate him/her. This is a personal right
and can be Invoked only by the principal.

2 Witness—The witness must comply
with every request made by the agent that Is
both legal and reasonable. However, the wit-
ness has a right to refuse the request, if he/she
foels that the Information may incriminate him/
her. This right cannot be invoked on the ground
that the information will incriminate the defend-
ant or someone else.

3 Special agent—The special agent
should question the taxpayer about any matters
the agent deems relevant to the tax case, un-
less the agent feels that it would be to the
government's disadvantage to ask questions
that would reveal particular Information. Since
the special agentisresponsible for the develop-

ment of evidence, It Is his/her obligation to
conduct the Interview in any manner he/she
deems appropriate. |f he/she grants permis-
sion to a cooperating officer to question the
subject, the agent should instruct the officer in
the method and technique to be used.

4 Cooperating Officer—The revenue
agent or revenue officer may assist the special
agent whenever any tax or technical account-
ing problems occur during the interview. The
cooperating officer should not question the wit-
ness until the officer has discussed the matter
with the special agent.

5 Accountant representative—The ac-
countant’s duty is to asslst his/her ctient in all
bookkeeping and accounting matters.

346.4
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6 Legal representative—The attorney
has a duty to furnish tegal advice to his/her
client relating to any matter discussed. This is
the attorney's principal function at an Interview.

7 Recorder—The recorder's function is
to prepare a permanent record of the interview.
A mechanical recording device may be used in
conjunction with the recorder or In lieu of a
racorder, where necessary, provided ali parties
to the proceeding consent thereto.

(6) The aforementioned rights, dutles, and
privileges are subject to changes by the courts,
legislatures, and the policy of the Service. (See
341 through 345.)

346.5 (1-18-80) 9781
Record of interview

346.51 (1-18-00) 0781
introduction

(1) The principal purpose of an interview is to
obtaln all the facts helpful inresolving the case.
Therefore, It is necessary to prepare a perma-
nent record of every interview to be preserved
tor future use. it is usually prepared on one of
the following forms:

Form Exhibit No.
(a) Atfidavit 300-7
(b) Statement 300-8
{¢) Question and

answer statement 300-9
{d) Memorandum of

Interview 300~-10
{e) Informal notes

or diary entries 300-11
346.52 (1-18-80) 9701
Affidavit

An affidavit Is a written or printed declaration
or statement of facts made voluntarily, and con-
firmed by the oath or affirmation of the party
making it, before an officer having authority to
administer such oath. No particular form of affi-
davit is required at common law. Itis customary
that affidavits have a caption or title, the judicial
district In which given, the signature of the affi-
ant, and the jurat, which property includes au-
thentication. Exhibit 300-7 is a suggested for-
mat contalning all these characteristics which
add to the dignity and usefulness of the
affidavit.



o/

Handbook for Special Agents

page 9781--109
(1-18-80)

346.53 (1-18-50)
Statement

A statomaent in a genoral sense Is a declara-
tion of matters of fact. Although the term has
come to be used for a variety of formal narra-
tives of facts required by law, it is in a timited
sense, a formal, exact, detailed presentation of
the facts. The statement may be prepared in
any form and should be signed and dated by the
person preparing it. If possible, the witness
should also sign the statement and signify that
he/she read and understood It or that it was
read to him/her. A statement (Exhibit 300-8)
generally contains the comments and remarks
of the witness, and is used whenever it is not
feasible to place the witness under oath; e.g., a
so-called “affidavit,” without the affiant's oath
is in effect a statement.

9781

346.54 (1-18-60)
Question and Answer Statement

0781

346.541 (1-18-00)
Elements

{1) A question and answer statement Is a
complete transcript of the questions, answers,
and statements made by each participant at an
interview. It may be prepared from the record-
er's notes or from a mechanicat recording de-
vice. A mechanical recording device may be
used to record statements when no stenogra-
pher Is readily available for that purpose, with
the express advance consent of all parties to
the conversation. The source used to prepare
the transcript should be preserved and assocl-
ated with the case file because it may be need-
ed in court to establish what was said. The
transcript (suggested format shown In Exhibit
300-9) should be prepared on standard size
(8° X104°) plain bond paper with each ques-
tion consecutively numbered and should con-
tain the following:

(a) The time and place where the testimo-
ny is obtained.

(b) Name and address of person giving
testimony.

{c) The matter the testimony relates to.

(d) Name and title of person asking ques-
tions and person giving answers.

(e) The names and titles of all persons
present, including attorney or accountant pres-
ent to assist the witness. Also the reason for
each person being present, if not self-evident.

() Generally, the purpoas for the Interview
should be stated.

9701

(g) Information given to the witness con-
cerning his rights relating to self-incrimination
and counsel, if appropriate.

(h) Administration of oath.

() Questions and answers establishing
that the statement was made freely and volun-
tarily, without duress, and that no promises or
commitments were made by the agents.

(j) Offer to allow witness to make any
statement for the record, and, if advisable, an
opportunity to examine and to sign the
transcript.

(k) Jurat: The officer who administers the
oath should complete the jurat. It is preferable,
but not essential, to have the same officer who
Interviewed the taxpayer complete the jurat.

(1) Signatures of any Government witness-
es present.

{m) Signature and certificate of person
preparing the statement, showing the source of
the originat Information used to prepare it.

(2) A stenographer’s original shorthand
notes of statement by a principal or a witness in
a case will be filed with the conslidered part of
the workpapers relating to the case. The pages
containing such notes will be removed from the
notebook, numbered, stapled in order, and
sealed in an envelope by the stenographer. The
following Information will be written on the en-
velope: the case number, the name of the per-
son whose statements are recorded, the date
the statements were made, the number of
pages of notes, and the name of the
stenographer.

(3) Recordings of statements by a principal
or awitness made through the use of stenotype
machines or sound recording devices will be
labeled and filed in a manner simifar to that
prescribed in (2) above.

(4) A speclal agent's notes made substan-
tially contemporansous to interviews of the tax-
payer or prospective witnesses and which are
used in the preparation of memorandums of
Interview, affidavits and other similar reports
will be preserved and retained In the case file.
Notes should contain the date of the Interview
and the Initials of thelr maker in the upper right
corner.

(5) Stenographers' notes and other verbatim
recordings of statements made in connection
with a collateral investigation will be packaged
and identified In accordance with the procedure
prescribed In (2) and (3) above and will be sent,
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with the collateral report, to the district that
requested the investigation.
(6) See also IRM 9715.

346.542 (1-18-50)
Off{-Record Discusslons

Off-record discussions should not be permit-
ted during a recorded Interview of a taxpayer,
and kept to a minimum during a recorded inter-
view of a witness.

9781

346.55 (1-18-80)
Memorandum of Interview

(1) A memorandum of interview is an infor-
mal note or instrument embodying something
that the person desires to fix in memory by the
aid of written record. It is a record of what
occurred at the interview and usually is in the
format shown in Exhibit 300-10. The memoran-
dum shows the date, time, place, and persons
present as well as what transpired. It should be
promptly signed and dated by the agents pres-
ent. I the witness is advised of his/her constitu-
tional rights during the interview, this fact
should be noted in the memorandum.

(2) Since the person interviewed may be a
Government witness in a criminal trial, the spe-
clal agent should bear in mind that 18 USC 3500
provides for defense inspection of any pre-trial
statement about whose subject matter the wit-
ness has testified on direct examination. Case
Interpretation of this subsection covers sub-
stantially verbatim recitals of witnesses’ oral
statements which are contemporaneously re-
corded. This Includes memorandums of Inter-
view. [Anthony M. Palermo v. U.S; U.S. v. Pap-
worth] Handwritten notes made by an agent
during an interview and used as the basis for a
more detailed memorandum or report may be
subject to Inspection by a court and should be
preserved and retalned in the case file. Trial
courts have substantial discretionary authority
in Interpreting the statute. Special agents,
therefore, should confine memorandums to the
facts developed in their interviews, and should
avold opinions, conclusions, and other extrane-
ous matters.

(3) Subsection 637.82 contains a discussion
of 18 USC 3500 and cases determining when
defense inspection of memorandums of inter-
view will be permitted In a criminal trial.

346.541
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346.56 (1-18-80)
Informal Notes or Diary Entries of
Interview .
Informal notes should contain sufficlent de-
tails to permit the agent to refresh his memory
as to what transpired at the interview. Any
method of recording the entries is sufficient, if it
shows the time, place, persons present, and
what occurred. Details of interviews should not
be entered in the diary, but rather a memoran-
dum should be made and kept in the case file
(see Exhibit 300-11). A note should be made in
the diary of the time, place, and persons inter-
viewed (see Exhibit 300-11).

o781

346.8 (1-18-80) o781

Procedure

{1) Review and comrections—Every record of
an interview should be carefully reviewed for
any typographical errors, and for accuracy of
context. If the statement is to be examined by
the witness, he/she may be permitted to cor-
rect typographical errors or to make minor mod-
ifications of his/her testimony. The witness
should never be permitted to alter the record, or
to delete any of his/her testimony. The witness
may, however, submit an affidavit or give testi-
mony modifying his/her original statements.

(2) Execution—Every document made un-
der oath should have a simple certificate evi-
dencing the fact that it was properly executed
before a duly authortzed officer. The usual and
proper form, referred to as the "jurat,” Is **Sub-
scribed and swom to before me at (address),”
followed by the date, signature and title of the
officer. If the jurat shows an affirmation, the
word “affirmed” will be sufficient. The agent
administers the oath by having the witness
stand; raise his/her right hand, and make a
declaration that the document is true and
correct.

(3) Persons entitled to copies—Upon re-
quest, a copy of an affidavit or transcript of a
question and answer statement will be fur-
nished a witness promptly, except in circum-
stances deemed by the Reglonal Commission-
or to necessitate temporarlly withholding a
copy. {See Policy Statement P-9-31.)
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(4) Subsequent use by special agent—The
record of interview generally is not admissible
as evidence at.the trial, but may be used to
refresh the memory of a witness or to discour-
age a witness from changing his/her testimony.
Itmay also be used to impeach a witness on the
stand when his/her previous statements are
inconsistent with his/her testimony, or to fur-
nish a basis for prosecution of a witness who
testifies falsely at the trial. If the statement con-
stitutes a confession or an admisslon against
interest, the pertinent parts may be used as
such in evidence at the trial. The record also
serves as a valuable source of Information for
subsequent examinations if it contalns the per-
sonal and financial history of the taxpayer. It
may be used to establish a starting point or
“‘cut-off"' for a subsequent net worth case, or to
provide leads to other violations by the subject
or other individuals.

346.7 (1-18-80) o781
Application

All techniques outlined in 346 are subject to
{RM 9384 and any related Manual
Supplements.

347 (1-18-40) 0781
Circular Form Letter

3471 (9-6-80) 9701
General

Mail circularization is a written request to third
parties for information where more than ten
letters of a similar nature are sent, Mall circulani-
zation to obtain third party evidence may be,
under certain circumstances, the most practical
means of obtaining documentary evidence In
an Investigation when a farge number of per-
sons, widely scattered geographically, need to
bereached. If not judiclousty used, mall circular-
ization may result in unwarranted embarnass-
ment to the taxpayer or cause unfavorable pub-
lic reaction, thus subjecting the Service to
criticism.

347.2 (s-8-00) 9761
Procedure

To ensure proper use of this technique, mail
clrcularization will not be undertaken in any
case without the prior approval of the Chief,
Criminal Investigation Divislon, including ap-
proval of the letters to be sent oul. Care mustbe
exercised in approving mall circularization to
ensure that mailinquiries are sent only to those
third parties who, in the view of the Chief, Criml-
nal Investigation Division, are a likely source of
Information; the information sought s Important

d,

to the investigation; and obtaining the informa-
tion by other means, If at all possible, would not
be practical because of either delays in investi-
gation, costs involved, or similar reasons. Cau-
tion must be exercised not be damage the repu-
tation of the taxpayer by making the letter either
offensive or suggestive of any wrongdoing by
the taxpayer. Appropriate wording could be
“The Internal Revenue Service is conducting
an investigation of . . .”’. When malling circulari-
zations, all such letters will be signed by the
speclal agent with prior approval of the Chief,
Criminal Investigation Division, indicated on the
file copy. The title “Special Agent” and Criminal
Investigation Divislon will be included in the
signature block.

348 (1-18-80) 0781
Disclosure

348.1 (1-18-60) 0781
General

All returns and return Information are confi-
dential and may not be disclosed except as
authorized by the Internal Revenue Code. This
rule applies to all present and former IRS em-
ployees. Civil and criminal sanctions may be
Imposed upon intentional violators.

348.2 (1-15-00) 0781
Definitions

(1) A"return” is any tax return or information
return, schedules, and attachments thereto, in-
cluding any amendment or suppJement, which
is required or permitted to be filed and is In fact
filed by a taxpayer with the Secretary of the
Treasury. Examples include:

(a) Forms 1040, Schedules A, B, C and
Forms W-2.

(b) A taxpayer has filed an Income tax re-
tum and subsequently submits a letter to IRS
explaining an item on the original retumn. The
{etter I3 within the definition of return.

(2) The statutory definition of “return Infor-
mation’ is very broad. It includes ariy informa-
tion other than a taxpayer's return itself which
RS has obtalned from any source or developed
through any means which relates to the poten-
tial liability of any person under the Code for any
tax, penalty, interest, fine, forfeiture or other
Imposition or offense. It includes information
extracted from a return, e.g., the names of de-
pendents, locations of business Interests, bank
accounts, etc. Examples Include:

(a) The factthata personhas filed areturn
or is under Investigation is recorded In IRS files.
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(b) The fact that the Service has coples of
public records malntained in Its files which were
secured from a county clerk's office pursuant to
an Iinvestigation of a taxpayer.

(3) “Taxpayer return information” is return
information which Is filed with or furnished to the
IRS by or on behalf of the taxpayer to whom the
return information relates. This includes, for ex-
ample, data supplied by a taxpayer’s represent-
ative (e.g., his accountant) to the IRSin connec-
tion with an audit of his return.

{4) Disclosure Is the making known of re-
turns or return information in any manner. A
disclosure may be either direct or indirect. Dis-
cussing specific facts of a case you are working
on with your supervisor is a disclosure although
clearly a proper one.

(5) Tax Administration includes the enforce-
mentof notonly the Internal Revenue Laws, but
also the enforcement of other related Federal
Statutes where such enforcement Is done in
connection with the administration of tax laws,

348.3 (1-18-00) 0781
Disclosures for Iinvestigative
Purposes

Special agents are specifically authorized by
IRC 6103(k)(6) to disclose retumn information to
the extent necessary to gather data which may
be relevant to a tax investigation. Situatlons in
which special agents may have to make such
disclosures In order to perform their duties arise
on a daily basis. For example, this occurs when-
ever they contact third parties believed to have
information pertinent to a tax investigation. IRC
8103(k)(6) permits the disclosure of returnInfor-
mation In the Investigation process butdoss not
authorize the disclosure of returns themsslves.
They may be disclosed during the investigation
process only to their preparer. When soliciting
Information from a third party other than a return
preparer during a tax Investigation, a special
agent may not show a taxpayer's tax return to
the third party. However, pertinent data (e.g.,
the nature and amount of Income, deductions,
expenses, etc.) may be extracted from the tax
retum and used In questions to third parties.

348.4 (1~10-00) 9784
Disclosures to Other Treasury
Employees

(1) On many occasions, IRS employees
have an officlal need for certain returns or re-
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turn information in the special agent’s case file.
Such employees Include the spacial agent's
group manager, another special agent, a reve-
nue agent, a revenue officer, etc. The term
“officlal need" Is the key to whether disclosure
to another IRS employee Is proper.

(2) A written request will generally be re-
quired before tax Information in the possession
of the IRS wiil be disclosed to an employee of
another component of the Department of the
Treasury whose official duties require the Infor-
mation for tax administration purposes.

348.5 (1-18-80) 9781
Disclosures to The Department of
Justice for Tax Administration
Purposes

Approved special agent reports are referred
to the Department of Justice under the authority
of IRC 6103(h)(2) and (3). A disclosure may be
made to the Department of Justice of relevant
returns or return information pertaining to the
taxpayer who Is of may be a party to a tax
administration proceeding or investigation. Re-
turns and return information of third parties
gathered in connection with an investigation of
a taxpayer may be disclosed to the Department
of Justice If such information satisfies the item
or transactional relationship test provided in
IRC 6103(h)(2). The item testis metitanitemon
a third party’s retumn may relate to the resolution
of anissue In the tax administration proceeding
or Investigation. The transaction test is met if
the third-party’s retumns or return information
may relate to a transaction between the taxpay-
er and the third party and the third-party infor-
mation pertalning to the transaction may affect
the resolution of an Issue in a proceeding or
investigation involving tax administration.
Agents contacted by a Justice attorney and
asked to provide returns or return information in
connection with an Investigation or prosecution
which was not referred by IRS should tell the
requesting attorney that the agent will have to
seek disclosure advice.

348.6 (1-18-60) o781
Disclosures to a Taxpayer’s
Representative

(1) Disclosure of retums and retum informa-
tion to the taxpayer's representative will be
made anly in the following clrcumstances:

(a) The taxpayer Is present at the time of
the disclosure; or
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{b) It the taxpayer is not present, then a
disclosure will be made to the representative
only: if the taxpayer has executed a written
consent 1o the disclosure (Form 2848-D, Dec-
laration and Authorization, may be used for this
purpose); or if the taxpayer has provided his/
her representative with a power of attorney
(Form 2848, Power of Attorney, may be used for
this purpose).

348.7 (1-18-80) o781
Disclosure of Tax Information for
Nontax Criminal Administration
Purposes (Federal Only)

Often in the conduct of tax investigations,
special agents discover evidence of Federal
crimes outside the jurisdiction of IRS. if this
information is nontax information, see text
3488.1RC 6103(i) requires IRS in the Instance of
tax information to make a distinction between
taxpayer return information and return informa-
tion for disclosure purposes. IRC 6103(i) per-
mits disclosure of return information other than
taxpayer return information upon the written
request of the head of a Federal agency or upon
the initiative of the Service. However, IRC
6103(i) permits disclosure of taxpayer return
information only upon the issuance of a court
order. In both of these instances, the informa-
tion will be reported by the special agent to the
Chief, Criminal Investigation Division. See text
339.2

348.8 (1-16-90) 0781
Disclosure of Nontax Criminal
Violations

Any Service employee who either witnesses
the commission of any nontax criminal act or
receives information orally or in writing Indicat-
ing facts that relate to a nontax violation of
Federal, state, orlocal criminal faws which facts
are not directly or indirectly related to a tax
return, may disclose this Information to appro-
priate law enforcement officials under the pro-
cedures found in Chapter 35(00) of ‘new" IRM
1272, Disclosure of Information Handbook.

348.9 (5-9-60) o781
Disclosure of Speclal Agents’
Reports and information
Contalned In Taxpayer Delinquent
Account Flles to Probatlon
Officers

(1) U.S. Probation Officers are appointed by
and serve under the direction of the United
States District Court. 18 U.S.C. §3654. Rule
32(c) of the Federal Rules of Criminal Proce-
dure contemplates that the probation service of
the court will make a presentence Investigation
and report 1o the court before imposition of
sentence, unless the defendant waives, with
the permission of the court, a presentence in-
vestigation and report, or the court determines

that the record contains sufficient information
to enable the court to exercise meaningful sen-
tencing discretion. The rule speclllcallr pro-
vides that the "report of the presentence Inves-
tigation shall contain any prior criminalrecord of
the defendant and such information about his/
her characteristics, his/her financial condition
and the circumstances surrounding his/her be-
havior as may be helpful in imposing sentence
or in granting probation or in the correctional
treatment of the defendant, and such other in-
formation as may be required by the court.”
Probation officers are not permitted to submit
the presentence report to the court or disclose
its contents to anyone, unless the defendant
has pleaded guilty or nolo contendere or has
been found guilty. The judge may inspect the
presentence report at any time, however, with
the written consent of the defendant.

(2) Itis the view of the Chief Counsel that the
special agents’ report may be disclosed to a
probation officer in cases where a taxpayer has
pleaded guilty or nolo contenderse or has been
found guilty of Federal tax law violations, for the
purpose of preparing the report contemplated
by Rule 32(c) of the Federal Rules of Crimina!
Procedure. The disclosure of speciat agents'
reports to probation officers is authorized by
IRC §6103(h)(4). However, information con-
tained in thereport shafl notbe disclosed if such
disclosure would identify a confidential infor-
mant or seriously impair a civil or criminal tax
Investigation. Inspection of the special agents’
report by the probation officer, to the extent
material and relevant, should be made at a
convenient location, such as the U.S. Attor-
ney’s office. Proper care should be exercised to
provide adequate security of the report and the
Information contained therein, to prevent unau-
thorized disclosure.

(3) Occasionally U.S. Probation Officers will
request tax information from the Service as part
of a presentence investigation in a non-tax
criminal case. Disclosures may be made to pro-
bation officers in these circumstances only as
provided in IRC §6103(c). Temp. Reg.
404.6103(c)-1 provides the format that must be
followed in any taxpayer authorization or waiver
that is submitted for the purpose of allowing a
probation officer to receive tax Information.

(4) Following conviction for criminal tax vio-
lations, courts in some Instances specify that
probation of the sentence imposed is condi-
tioned upon satisfactory settlement and/or
payment of civil liability for taxes and penalties.
The Director, Criminal Investigation Division,
will take whatever steps are necessary to initi-
ate appropriate legal action in any case where
the taxpayer has falled to comply with the con-
ditions of the probation. See IRM 9537.2. IRC
§6103(h)(4) permits the disclosure of informa-
tion contained in Taxpayer Delinquent Account
files to U.S. Probation Officer In a judicial pro-
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ceeding pertaining to tax administration for the
purpose of informing the court of any non-com-
pliance with the terms of the taxpayer’s proba-
tion. See 9537.2 for the rules governing disclo-
sure to probation officers in these
circumstances.

350 (1-18-80) 9781
Documentary Evidence

351 (1-18-60) 9781
Definition of Documentary
Evidence

Documentary evidence is evidence consist-
ing of writings and documents as distinguished
from parol, that is, oral evidence.

352 (1-18-809) 8781
Best Evidence Rule

352.1 (1-18-80) 0781
Definition,of Best Evidence Rule

{1) The best evidence rule, which applies
only to documentary evidence, is that the best
proof of the contents of a document is the
document itself.

{2) The bestevidence rule, requiring produc-
tion of the original document, is confined to
cases where it is sought to prove the contents
of the document. Production consists of either
making the writing available to the judge and
counsel for the adversary, or having it read
aloud in open court. Facts about a document
other than its contents are provable without its
production. {4 Wigmore (3d Ed.) 1248] For ex-
ample, the fact that a sales contract was made
Is a fact separate from the actual terms of the
contract and may be proved by testimony
alone.

{3) Certain documents, such as leases, con-
tracts or even letters, which are executed
{signed) in more than one copy are all consid-
ered originals and any one of the coples may be
produced as an original.

352.2 (1-18-80) 9781
Application of Best Evidence Rule

(1) When an original document is not pro-
duced, secondary evidence, which could con-
sist of testimony of witnesses or a copy of the
writing, will be received to prove its contents if
its absence Is satisfactorily explained. Unavail-
ability of the original document is a question to

348.9
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be decided by the trial judge, just as he/she
decides all questions regarding admissibility of
evidence. g

(2) Thereasonfortheruleistopreventfraud,
mistake, or error. For example, the testimony of
a special agent as to the contents of a sales
invoice itsell is unavailable. However, In that
event, the special agent's testimony is admissi-
ble even though the person who prepared the
invoice is available to testify. The best evidence
rule will not be invoked to exclude oral testimo-
ny of one witness merely because another wit-
ness could give more conclusive testimony.

352.3 (1-18-90) 9781
Secondary Evidence

(1) All evidence falling short of the standard
for best evidence is classed as secondary evi-
dence and is a substitute for better evidence.
Stated in another way, when it is shown from
the face of the evidence itself or by other proof
that better evidence was or Is available, the
evidence Is classified as sacondary evidence.

(2) Secondary evidence may be either the
testimony of witnesses or a copy of the writing.
Thereis no settled Federal rule stating which of
these Is a higher degree of secondary
evidence.

{3) Before secondary evidence of any nature
may be admitted, there must be satisfactory
evidence of the present or former existence of
an original document, [Fidelity Trust Co. v. Ma-
yhugh; Canister Co. v. U.S.) properly executed
and genuine. [O’'Donnell v. U.S.]) It must be
established that the original has been de-
stroyed, lost, stolen, or Is otherwise unavail-
able. In all cases, except destruction provable
by an eyewitness, the party proving the docu-
ment must have used all reasonable means to
obtain the original, i.e., he/she must have made
such diligent search as was reasonable under
the facts. [Klein v. U.S.]) Some cases have spe-
cifically set the rule that search mustbe mads in
the place where the document was last known
to be, or thatinquiry must be madse of the person
who last had custody of it. In every case, the
sufficiency of the search Is a matter to be deter-
mined by the court. [Sellmayer Packing Co. v.
Commissioner of Int. Rev.; Fogel v. U.S.;
O'Donnell v. U.S.] It a document is offered as
secondary evidence it must be shown to be a
carrect copy of the original.

(Next page Is 9781-114.1)
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(4) When the original document has been
destroyed by the party attempting to prove its
contents, secandary evidence of the contents
will be admitted, if the destruction was in the
ordinary course of business, or by mistake, or
even Intentionally, provided it was not done for
any fraudulent purpose. [Riggs v. Tayloe, 9
Wheaton; McDonald v. U.S.; Granquist v. Har-
vey] In the Granquist case the defendant's in-
come tax returns had been destroyed pursuant
to Executive Order and statutory authority. At
the trial, secondary evidence In the form of oral
testimony and state returns was admitted to
establish the contents of the missing Income
tax returns.

(5) Inacivil case, secondary evidence of the
contents of a document may be Introduced if
the original is in the possession of the opponent
in the case, provided the party attempting to
introduce the copy has first served a notice
upon his/her opponent to produce the original,
and the opponent has failed to do so. In a
criminal case not involving corporate records,
the Government may introduce secondary evi-
dence of the defendant’s records without
showing prior notice to produce. [Lisansky v.
U.S.; U.S. v. Reybumn; McKnight v. U.S.)

(6) The Lisansky case presents a full state-
ment of this rule and lilustrates its application.
The defendants in the case, on trial for iIncome
tax evasion, argued that the court, in allowing
Government agents to testify about the con-
tents of the defendant’s books and records and
permitting photostatic pages of the books to be
introduced in evidence, violated the best evi-
dence rule. The Court of Appeals held:

“So far as the best evidence ruie ls concemed, the gov-
emment complied with this rule, in that R produced the best

proot which could be produced under the droumstances of
the case. The books wers shown 10 be in posseasion of the

; and, b of the p of the Fourth and
Fifth Amendments, the court was without power to require
thelr production at the trial. (Boyd v. U.S. dited). *** But evi-
dence a8 to the contenis of books end papers le not lost to

the g b the defondant has them In his pos-
session and their production cannot be ordered or the ususl
basls lald for the introduction of Yy evid . In such

cases, the rule is that, when they are traced to his posses-
sion, the government, without more 8do, may offer second-
ary evidence of their contents.”

353 (1-18-80)
Admissibility of Specific Forms of
Documentary Evidence

9784

353.1 (1-18-80)
Statutory Provislons

Admissibility in the Federal courts of various
forms of documentary evidence I8 covered prin-
cipally in sections 1731 through 1745 of Title 28,
United States Code.

9781

353.2 (1-18-80)
Business Records

o761

353.21 (1-18-90)
Federal Shop Book Rule

(1) Records mads In the regular course of
business may be admissible under 28 USC
1732(a) which states:

“In any court of the United Sistes and In any court estab-
Rshed by Act of Congrose, any writing oc record, whether in
the form of an entry In a book or otherwise, made as & mem-
orandum or record of any act, lransaction, cocuTence, of
ovent, shall be as evid of such act, r
ton, occurrence, or event, if made In regular course of sny
business, and If it was the reguiar course of such business to
make such memorandum of record at the Bme of such act,
transaction, ocourrence, or svent or within a reasonabile time
thereafter.

9781
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“All other drcumstances of the mahhn of such writing or
record, including lack of p ige by the entrant
or maker, may bo lhovm 1o atfect its weight, but such cir-
cumstances shall nol atfect ts admisshiiity.

“The term ‘business,’ as used in this section, inchudes busk-
ness, profession, occupation, and calling of every kind.”

(2) The above statute permits showing that
an entry was made in a book maintained in the
regular course of business without producing
the particular person who made the entry and
having him/her identity It. [Hoffman v. Palmer]
For example, in proving a sale, an employee of
the customer may appear with the original pur-
chase Journal and cash disbursements book of
the customer, to testify that these were books
of original entry showing purchases by the cus-
tomer and payments by him/her to a taxpayer
for these purchases, even though the witnessis
not the person who made the entries.

(3) The essence of the “regular course of
business” rule is the reliance on records made
under circumstances showing no reason or mo-
tive to misrepresent the facts. As stated In Clai-
nos v. U.S. "“The rule contemplates that certain
events are regularly recorded as ‘routine reflec-
tions of the day to day operations of a business’
s0 that ‘the character of the records and their
earmarks of reliability’ import trustworthiness."
For example, the rule is applied to bank records
under the theory that the accuracy of the rec-
ords is essential to the very life of the bank’s
business. [U.S. v. Cotter; U.S. Manton}

(4) The merefactthatarecord hasbeenkept
in the regular course of business is not of itself
enough to make it admissible. The rules of com-
petency and relevancy must still be applied, the
same as for any other evidence. [Schmeller v.
U.S.] If a ledger Is offered in evidence to prove
entries posted from a journal which is available,
the journal itself, as the book of original entry,
should be produced.

(5) When in the regular course of business It
is the practice to photograph, photostat, or ml-
crofilm the business records mentioned above,
such reproductions when satisfactorily identi-
fied are made as admissible as the originals by
statute. {28 USC 1732(b)] Similarly, enlarge-
ments of the original reproductions are admissl-
ble if the original reproduction is In existence
and available for inspection under the direction
of the court. This rule Is particularly helpful in
connection with oank records because of the
common practice of microfilming ledger sheets,
deposit tickets, and checks.

353.22 (12-30-80) 0761
Photographs, Photostats, and
Microfiimed Coples

(1) Photographs, photostats, and micro-
filmed copies of writings not made in the regular
course of business are considered secondary

evidence of the contents, inadmissible if the
original can be produced and no reason s given
for failure to produce it. The same rule is usually
applied where the originalis already in evidence
and no reason has been glven for. offering the
copy. The practice has sometimes been fol-
lowed in Income tax cases, of placing the origi-
nal return in evidence and then substituting a
photostat with permission of the court where
there has been no defense objection. IRC 7513
as amended provides for reproduction of re-
turns and other documents, and covers use of
the reproductions as follows:
“In General.—The S y or his delegate ls d
1o have any Federal agency of person process fiims or other
photo-impressions of any returmn, document, or other matter,

and make rep: from fiims or photo-imp of
any retum document, or other matter."”

“Use of Rep A of any return,
document, or other matter mado n ncoovdmeo with this sec-
Uonshallhnvemosmlooalslamnvnow and any

duction shall, if property d, be admis-
lbln P evidonce In any |uddal or adminisirative proceeding,
as f k were the original, whether or not the original is in
existonce.”

(2) A photographic or photostatic reproduc-
tion of a document may be admitted after evi-
dence has been produced that the original can-
not be obtained and that the reproduction is an
exact and accurate copy. This principle has
been followed where the original was in the
hands of the defendant and its production could
not be compelled by the Govemment. {Zap v.
U.S.; Lisanky v. U.S.] It has further been held
that a photograph of a promissory note taken
because the writing was becoming faded and
iltegible was admissible in place of the lllegible
original. [Duffin v. People}

(3) When photostats of documents are ob-
tained during an investigation they shall be init-
laled on the back, after comparison with the
original, by the one who made the photostat or
by the agent who obtained the document which
was photostated. The date of such comparison
shall be noted following the initial. The source
of the original document shall be set out on the
reverse of the photostat or on an initialed at-
tachment or memorandum relating to each
photostat or group of photostats covered by the
one memorandum. This procedure will ensure
proper authentication at a trial. A MULTI-
STAMP Stencil Duplicator or other similar de-
vice may be used, on an optional basis, for
placing such identifying data with the exception
of the agent's Initials. The special agent will
personally affix his/her initials on such
reproductions.

page 9781-116
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353.23 (1-18-80) 9784
Transcripts

Transcripts are copies of writings and are
admissible under the same principles govern-
ing the admisslon of photographs or photostatic
reproductions (text 353.22). A special agent
shall take certain precautions in the preparation
of transcripts to ensure proper authentication
for thelr admission at a trial when the original
documents are unavailable. The agent shall
carefully compare the transcript with the origl-
nal and certify that it Is a correct transcript. The
certification shall show the date that the tran-
script was made, by whom and where it was
made, and the source from which it was taken.
Each page shall be identified by the special
agent to show that it forms part of the whole. A
good practice is to show the total number of
pages involved, as, page 1 of 5 pages. When a
partial transcript is made it should be so indicat-
ed, for example, “excerpt from page 5 of the
cash recelpts book.” In the Zacher case [Zach-
herv. U.S.}a Government agent was allowed to
identify a transcript of the taxpayer's bank rec-
ords, which the agent testifled had been pre-
pared by fellow agents under his/her direction,
control, and supervision.

353.24 (1-18-80) 0781
Charts, Summaries and Schedules

(1) Charts and summaries prepared by ex-
amining agents may be placed In evidence at
the discretion of the courtif they are summaries
of evidence previously admitted in a case.
{Confordv. U.S.; U.S. v. Doyle] Thisis permitted
as amatter of convenlence to the courtand jury.
{Schneck v. U.S.; U.S. v. Dave Beck] At times
such charts and summaries have been permit-
ted in the Jury room to ald In the jury's delibera-
tions. [Bealy v. U.S.; Steele v. U.S.] Charts are
particularly effective in net worth cases to sum-
marize the detalls of the various items and con-
putations upon which the additional Income Is
based. {Holland v. U.S.] Summaries are fre-
quently used to simplify the presentation of a
great number of transactions upon which a spe-
cific item case Is based. For example, in Eggle-
tonv. U.S., Involving the purchase and resale of
202 used automoblles, a schedule of those
items showing the detalls of the transactions
was admitted Into evidence after the introduc-
tion of the pertinent records and testimony.
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However, care should be exercised in the prep-
aration of charts and summaries to avoid preju-
diclal headings or tities. For example, a chart
listing a series of unreported sales should not
be entitled “Fraudulently Omitted Sales”.

(2) A schedule prepared by the investigating
agent from the taxpayer's books and records is
admissible as secondary evidence of thelr con-
tents. it should be property certified and authen-
ticated in a similar manner to that used for
transcripts (text 353.23).

353.25 (1-18-20) 9781
Notes, Diarles, Workpapers, and
Memorandums

Notes, diaries, workpapers, and memoran-
dums made by examining agents during an in-
vestigation ordinarily are not considered evi-
dence. (See text 323.7:(1).) However, they may
be used on the witness stand or prior to testify-
ing a9 an ald to recollection or may be Intro-
duced Into evidence by the adverse party i they
constitute impeaching evidence. Any docu-
ments used by a witness while on the stand are
subject to inspection by the detense. They
should always be carefully prepared to ensure
that the whole truth Is reflected because of their
possible use in court. A turther discussion of
this subject is contained in Subsection 637.6-
637.63.

353.26 (1-18-80) 0701
Proving Speclfic Transactions

(1) In proving specific transactions such as
purchases and sales of real and personal prop-
erty loans, encumbrances, and other commer-
cial events, itis not enough for the special agent
to obtain the written record of those transac-
tions. Documents and recorded entries, no
matter how honestly made, are not in them-
selves facts. They are written descriptions of
events but are not in themselves proof of the
events, Consequently, witnesses should be
produced who will testify about the transactions
and authenticate the documents. During the
investigation, parties to the transactions should
be questioned to determine whether the docu-
ments or entries truthfully retate all the facts,
and that there are no additional facts or circum-
stances which have not been recorded. The
following examples illustrate this principle:
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(a) Inthecaseofallegedunreportedsales, 353.32 (1-18-80) 9761

the vendees should be interviewed to deter-
mine whether checks and invoices represent all
the transactions with the taxpayer, whether the
documents truthfully record the events, wheth-
er additional sums might have been pald or
refunded, whether there were any other meth-
ods of payment or other parties to the transac-
tion, and whether there is other relevant
information.

(b) A contract of sale, settiement sheet,
closing statement or recorded deed does not
necessarily reflect all the facts invoived in areal
estate transaction. Currency payments over
and above those shown In the instrument and
nominees or other “‘straw parties’ may be re-
vealed through questioning the parties to the
transaction. Mortgages and other encumbranc-
es may not actually exist although recorded
documents seem to evidence such facts. Proof
of real estate transactions should therefore in-
clude the testimony of the parties involved.

(2) No question of admissibility Is involved
when different items of documentary evidence
may be used to prove a fact. The only thing
involved in such case is the weight of the evi-
dence, which is determined by the jury Ir: the
same way as the weight of any other evidence
placed before it. Thus, where the Government
Is trying to prove that a third party made pur-
chases from the taxpayer, a canceled check of
the third party to the order of the taxpayer will
not be excluded from evidence merely because
purchase invoices, purchase journals, or cash
disbursements books of the party, although
available, have not been produced. The fact
that the check itself may not be the best proof of
payment for a purchase Is a factual question for
the jury. However, complete documentation of
every transaction should be obtained whenever
possible.

353.3 (1-18-00) 0781
Officlal Records

353.31 (1-18-00) o781
Statutory Provisions Regarding

Official Records

The admissibliity of officlal records and cop-
les or transcripts thereof In Federal proceed-
Ings is covered by provisions of the United
States Code and by rules of criminal and civil
procedure.

d

Authentication of Officlal Records

(1) The admissibility of official records and
coples or transcripts thereof Is provided for by
the United States Code (28 USC 1733), as
follows:

*(a) Books or records of socount or minutes of proceed-
ings of any department or agency of the United Stales shail
be admissible 10 prove the act, transaction or occurence as a
memorandum of which the same were made or kept.

“(b) Propery copies or ipts of any
books, records, papers or documents of any department or
agency of the United States shalt be admitted In evidence
equally with the originals thereol.”

(2) The method of authentication of copies
of Federal records Is set forth in the Federa!
Rules of Civil Procedure (28 USC Rule 44}
which is made applicable to criminal cases by
Rule 27 of the Federal Rules of Criminal Proce-
dure. Authentication of a copy of a Government
record under these rules would consist of a
certification by the officer having custody of the
records and verification of the official status of
the centifying officer by a Federal district judge
over the seal of the court. Verification of the
ofticial status of District Directors is notrequired
on authenticated copies of Internal Revenue
Service documents certified to by District Direc-
tors over thelr seal of office. {26 USC 7514}

(3) Taxreturns which have been filed, or cer-
tified coples of them, are admissible under Title
28, section 1733 as officlal records of the Inter-
nal Revenue Service. [26 USC 6103). Proce-
dures and types of forms for the certification of
tax returns or other official records by District
Directors are set forth in Chapter 800 of new
IRM 1272, Disclosure of Official Information
Handbook. Although tax returns or other officlal
records are usually offered in evidence through
a Service representative, authenticated coples
are generally admissible without a
representative.

(4) A Certificate of Assessments and Pay-
ments (Form 4340, for non-ADP returns) or a
Computer Transcript (Form 4303, for ADP re-
turns) is customarlly offered in evidence
through a representative of the Internal Reve-
nue Service as a transcript of the records to
which it relates. [Vioutis v. U.S.] These forms,
properly authenticated In accordance with [28
USC Rule 44) are admissible without the pres-
ence of an Internal Revenue Service
representative.

353.32
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353.33 (1-18-90) o781
Proof of Lack of Record

(1) Rtis sometimes desirable or necessary to
prove that a search of official files has resulted
In a finding that there is no record of a certain
document. For example, In a prosecution for
failure to file an income tax return, the Govern-
ment, In addition to such oral testimony as it
may introduce, may desire some documentary
certification that a search had disclosed norec-
ord of such return. Rule 44(b) of the Federal
Rules of Civit Procedure makes the following
provision for this:

“Proof of Lack of Record. A written statement signed by
an officer having the custody of an officlal record or by his
deputy that after diligent search no record or entry of & spec-
ifiad tenor Is found to exist In the records of his office, accom-
panied by a certificate as above provided, Is admissble as
evidence that the records of his office contain no such record
or entry.”

(2) Procedures and a standard form for the
certification of a fack of records by District and
Service Center Directors are set forth in Section
850, IRM 1272,

353.34 (1-18-80) 9781
State and Territorial Statutes and
Procedures

{1) The admissiblliity of copies of legislative
acts of any State, Territory, or Possession of the
United States and of court records and judicial
proceedings, is provided for in the United
States Code [28 USC 1738] as follows:

“Such Acts, records and judicial proceedings or coples
thereod, 30 suthenticated, shall have the same full falth and
credit In every court within the United States and its Terrfto-
rles and Possessions as they have by law or usage In the
courts of such State, Territory or Possassion from which they
are taken."” i
(2) The procedures for authentication of the

above records are recited in the same section
of the Code.

(3) Nonjudicial records or books kept in any
public office of any State, Territory, or Posses-
sion of the United States, or coples thereof, are
made admissible by the United States Code {28
USC 1739] and given full faith and credit upon
proper authentication.

354 (9-8-00) 0781
Recelpt for Records and
Documents

(1) It1s sometimes desirable or necessary to
examine a taxpayer's or witness’ books, rec-
ords, canceled checks, and other documents at
the Intemal Revenue office. The determining
factors are the cooperation of the person sub-
mitting the records, the volume of documents,

353.33
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the need for photostats or transcripts, and other
considerations depending on the individual
case.

(2) A recelpt must be Issued In all instances
where a special agent removes records or doc-
uments from the premises of & princlpal or wit-
ness by either legal process or agreement. (See
IRM 9383.3:(7).) Form 2725 is a document re-
celpt used for this purpose. A specimen docu-
ment recelpt and the general instructions for its
preparation are contained in Exhibit 300-12.
The hypothetical facts In Exhibit 300-12 coln-
cide with those appearing in & summons illus-
tration (Exhibit 300-14).

(3) The document receipt form assembly
consists of two parts. The original, Form 2725,
is Issued to the person submitting the records,
and the copy is retalned In the speclal agent's
case file. The substitution of a makeshiftrecelpt
may convey an impresslion of carelessness on
the part of the issuing officer. Particularly in
dealing with principals, an incomplete or im-
properly prepared recelpt may lead to allega-
tions that records were lost, mishandled, or
obtalned under improper circumstances. The
consistent use and careful preparation of Form
2725 should reduce any possible areas of critl-
cism arising from inadequate recelpts. it should
also help the Issuing officer Identify and authen-
ticate records or documents during an Investi-
gation and any subsequent court proceedings.

(4) The reverse of the document recelpt
copy contains a history and custody of docu-
ments section. The completion of this sectionis
not required for all documents received by spe-
clal agents. It need only be prepared when a
receiptisissued for records or other documents
of a possible defendant.

(5) Many cases call for the circularizationofa
taxpayer's customers or suppliers by mail. The
written requests generally involve a few, easily
Identified records or documents. Unless re-
quired by local Instructions or individual circum-
stances, a recelpt need not be issued to a wit-
ness who transmits the records or documents
through the mall. Since an adequate record of
the request for and retum of the documents
should appear In the correspondence file for
each case, it would be Impracticable and a
duplication of effort to Issue a recelipt for every
document recelved under circularization proce-
dures. Although arecelpt may notbe necessary
under these clrcumstances, proper identifica-
tlon and authentication of any photostats or
transcripts should not be overlooked by the

special agent.
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355 (1-18-80)
“Chain of Custody"

9781

355.1 (1-18-80) 0781

Legal Requirements for “‘Chain of
Custody"”

Chain of custody” is an expression usually
applied to the preservation by its successive
custodians of the instrument of a crime or any
relevant writing in its original condition. Docu-
ments or other physical objects may be the
instrumentalities used to commit a crime and
are generally admissible as such. However, the
trial judge must be satisfied that the writing or
other physical objectis in the same condition as
it was when the crime was committed. Conse-
quently, the witness through whom the instru-
ment is sought to be introduced must be able to
identify it as being in the same condition as
when it was recovered. Special agents must
therefore promptly identity and preserve in orig-
inal condition all evidentiary matter that may be
offered into evidence. This would particularly
apply to records, documents and other para-
phernalia seized in a raid.

355.2 (1-18-80)
Identification of Seized
Documentary Evidence

(1) In order that a seized document may be
admissible as evidencs, itls necessary to prove
that itis the document that was selzed and that
it Is in same condition as it was when seized.
Since several persons may handieitin theinter-
valbelween the seizure and the trial of the case,
it should be adequately marked at the time of
selzure for later identification, and its custody
must be shown from that time until It is intro-
duced in court.

9781

(2) A speclal agent who selzes documents
should at once Identify them by some marking
so that he/she can later testify that they are the
documents seized, and that they are in the
same condition as they were when seized. He/
she may, for instance, put his/her Initials and
the date of seizure on the margin, in a corner or
some otherinconsplcuous place on the front, or
on the back of each document. f circum-
stances Indicate that such marking may render
the document subject to attack on the ground
that it has been defaced or it i3 not in the same
condition as when selzed, the speclal agent
may, after making a photostat or other copy for
comparison or for use as an exhibit to his/her
report, pul the document into an envelope and
write a description and any other identilying
information on the face of the envelope.

356 (1-18-60)
Questioned Documents

0781

356.1 (1-21-81)
Use and Application of
Questioned Documents

9781

(1) Modern crime detection technlques re-
quire an extensive use of scientific aids in order
to obtain and establish proof of facts not other-
wise obtainable. The identification of handwrit-
ing and typewriting is frequently of great impor-
tancein the investigation of cases. This s espe-
cially true when the case involves an anony-
mous letter, or when a successful solution de-
pends upon determining whether a typewritten
document was or was not prepared in & particu-
lar office and on a certain machine. Both hand-
writing and typewriting reflect individual charac-
teristics under the precision instruments of the
experts and are susceptible of definite identifi-
cation and proof.

(2) Questioned document analysis is per-
formed by the Midwest Region Document Lab-
oratory. In addition, the facilities of the National
Bureau of Standards and other Government
laboratories, whose personnel Include out-
standing scientists in various fields of Investiga-
tion are available.

(3) Documents should be forwarded by reg-
istered mail to the ARC (Criminal Investigation),
Internal Revenue Service, 10th Floor, One N.
Wacker Drive, Chicago, lllinols 606086, Attn: QD
Laboratory. The requester, before forwarding
documents, may wish to contact the document
examiners by phone (FTS 886-5713) to deter-
mine what Is necessary to ensure a complete
and satisfactory examination. The accompany-
ing memorandum should describe the docu-
ments to be examined, the type of examination
required (e.g., handwriting analysis, alterations,
ink dating, etc.), and the required completion
date. If the Midwest Reglon Document Labora-
tory cannot process a request, they will arrange
to have the work performed elsewhere.

(4) In some urgent situations an expeditious
analysis may be necessary. In these instances,
the Chief, CID will call the Speclal Enforcement
Assistant, Midwest Region (who is the Immedi-
ate supervisor of the Document Laboratory) to
ascertain whether technical capabliities or
workload will accommodate the urgency of the
request. If the Midwest Reglon Document Lab-
oratory Is unable to perform the function for
either reason, the Special Enforcement Assist-
ant will grant permission and make arrange-
ments for the analysis to be performed else-
where. The Chlef, CID will confirm approved
telephonic request in writing by memorandum
to the ARC (Criminat Investigation) Midwest
Reglon.
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©356.2 (1-18-80)
Definition of Questioned
Document
A questioned document is one that has been
questioned in whole or part with respect to its
authenticity, identity, or origin. It may involve
handwriling or typewriting comparison, deter-
mination of the age of documents and inks, and
examination of erasures, obliterations, and
overwriting.

356.3 (1-18-80)
Standards for Comparison With
Questioned Documents

(1) In addition to the questioned document,
and in order that its authenticity, identity, origin,
or relationship to some matter at issue may be
determined, the special agent should secure
and submit as many known samples, called
exemplars, of the handwriting of the suspacted
person or the typewriting of the suspected ma-
chines, as may be needed for comparison pur-
poses. These are referred to as standards for
comparison.

(2) The Federal statutes [28 USC 1731] pro-
vide for comparison of handwriting standards,
as follows:

“The admitted or proved handwrlting of any parson shall

be admissible, for purposes of comparison, to dstermine
y of other handwrith to such person.”

(3) Admissibility of handwriting specimens is
determined In the firstinstance by the trial court,
{U.S. v. Angelo) although the ultimate compari-
sonis made by the Jury. Little or no limitation has
been placed by courts upon the nature of docu-
ments which may be admitted for this purpose.
For instance, the signature of a defendant on a
stipulation walving jury trial was admitted for
comparison of the signature with that which
appeared on a document offered in evidence, in
order to authenticate the document. [Desimone
v. U.S.]In another case, [Hardy v. U.S.) where a
defendant was on trial for theft of money and
traveler's checks from a bank, the Government
was permitted (after concealment of prejudicial
portions) to introduce for comparison with his/
her alleged endorsements of the traveler's
checks, an instrument executed by him/her
while an Inmate at a Federal penitentiary.

(4) Generally, persons who have seen the
defendant write, one or more times, or who are
familiar with his/her handwriting from canrying
on correspondence with him/her or from han-
dling writings known to have been written by
him/her, are competent as nonexperts to give
opinions about the genuineness of a writing
purported to be that of the defendant. [Murray v.
U.S.; Rinker v. U.S.; Rogers v. Ritter]

(5) However, in a case where the Govern-
ment attempted to Introduce a bank signature
card as a comparison specimen, the court held

356.2
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It to be a properly admissible basis for compari-
son, even though the witness who identified it
was a bank clerk who had not seen the defend-
ant sign the card nor even seen him/her wrile
his name, but testified that the bank referred to
the signature card when presented with checks
drawn in the defendant's name. [Woitte v. U.S.}

(6) Although the statute does not cover com-
parison of typewriting standards, it woutd follow
logically that any rule respecting handwriting
standards would cover typewriting standards
as waell, and that known specimens would be
admissible for such purpose.

356.4 (1-21-81)
Handwriting Exemplars
(1) Whenever an agent becomeés aware that
the authenticity or origin of a document may be
questioned, he/she should attempt to obtain
handwriting exemplars of the parties involved.

o781

(2) The summonsing of a taxpayer or other
witness for the purpose of taking handwriting
exemplars is within the authority of IRC 7602
{U.S. v. Euge). This does not violate any Consti-
tutional rights or policies enuciated by Con-
gress. Compulsion of handwriting exemplars is
neithér a search or geizure subject to Fourth
Amendment protections nor testimonial evi-
dence protected by the Fifth Amendment privi-
lege against self-Incrimination. A handwriting
exemplar Is an Identifying physical
characteristic.

(3) To provide consistency among special
agents in the taking of handwriting or handprint-
ing exemplars, Form 6540, Handwriting or
Handprinting Exemplars was developed. it's
use Is recommended when an agent believes a
case will be presented to the Document Labo-
ratory for examination. Ordinarily, alt sagments

of Form 6540 shou!d be utilized. Instructions.

are provided with the Form.

{(4) Followingis some generalinformationre-
garding handwriting exemplars:

(a) The more numerous and lengthy the
specimens, the better will be the opportunity for
accurate comparison, and the less likely the
possibliity that the subject will succeed in dis-
guising his/her writing if inclined to do so. It may
therefore be advisable to obtain several speci-
mens over a period of days and to have them
include some of the more common words and
expressions used in the questioned writing.

(b) For the best effect, the exemplars
should duplicate the questioned document. It
should be made with a simllar writing instru-
ment, on similar paper, and should include, as
nearly as possible, the full content or text of the
questioned writing.
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(c) The agent should be alert to the possi-
bility of disguises in handwriting. The most used
forms of disguise are: writing unusually large or
small; writing extremely fast or with painstaking
slowness; backhand or other extreme changes
in slant; or complicated embellishments or
greatly simplified forms in a disconnected print-
ing style. Requesting the subject to write at
normal speed from dictation may be effective
for elimination of disguise. If the questioned
writing itself is disguised in whole or in part,
specimens in a disguised hand may be useful.

(d) Since it may become necessary to es-
tablish proof as to whose handwriting, printing,
or numerals appear on the books and records,
the agent should try to obtain from the appropri-
ate persons samples of writing, printing and
numerais which would provide an adequate ba-
sis for comparison.

356.5 (1-18-90) o781
Typewrliting Exemplars

(1) Withrespect to typewriting, it is advisable
to fumish sets of impressions of all the charac-
ters on the keyboard, typed with light, medium,
and heavy touch, and at varying rates of speed,
to bring out the technlcal irregutarities. The vari-
ous manufacturers of typewriters have aimed at
a cortain individuality in their machines and
from time to time have made changes In the
design, size and proportions of the type and
spacing. These serve not only to identify the
make of machine used, but to determine that its
serial number falls within a certain series. In the
ordinary course of use, each machine under-
goes deterioration. The type bars lose their ver-
tical and horizontal relationship to each other.
Defocts and imperfections appear in the type
faces of the result of collisions and wear. The
spacing mechanism may develop irregularities.
These factors impart to each typewriter an indi-
viduality which serves to distinguish it from al
others and makes positive identification
possible.

(2) Exemplars should be made with the rib-
bon found on the machine and should repeat
the complete text of the questioned matter. it
the text is extensive, enough of it should be

- repeated to give all the Important letters, fig-
ures, and the ribbon adjustment set on stencil,
In order to get Impressions of type with smallest
possible masking. The presence of type scar
observed in ribbon specimens should be con-
firmed by carbon specimens.

356.8 (1-18-00) 9781
Other Exemplars

in proving erasures, alterations, overwritings,
blotter impressions, or determining the age of a
questioned writing or document, exemplars or-
dinarily are not involved. Through the use of
infrared light technique, microscopes, ultravio-
let light, and chemicals the taboratory can re-
solve many questions about a document. How-
ever, exemplars have on occaslonbeenusedto

aid in the determination of the age of docu-
ments. Standards for comparison consisted of
documents allegedly existing at the time of the
questioned document. Comparison of inks, wa-
ter marks, condition of paper, and other charac-
teristics provides clues to the age of the ques-
tioned document. Although pencil notations
cannot ordinarily be examined for age, the con-
dition of the material upon which the notations
were made might be indicative of the time of
writing.

356.7 (1-18-80) 9781
Identifying Exemplars and
Questioned Documents

(1) Having obtained the necessary numbers
and kinds of exemplars, the special agent
should initial and date them on the back so that
he/she can identify them for use at a trial. He/
she must secure the questioned document,
care for it properly, transmit it along with the
exemplars to the expert, and maintain the chain
of custody until it is produced in court.

(2) Questioned document examiners make
examinations and analyses of documents to
give assurance of genuineness, to detect evi-
dence of erasurs, aiteration, addition, interpola-
tion, forgery of signature, identity of handwriting
and typewriting and to develop information con-
cerning ink, paper, writing instrument and other
materials involved in these problems. Examin-
ers prepare reports of their observations and
conclusions, as well as, testify in court as expert
witnesses.

{3) Whenever possible, a speclal agent de-
giring examination and analysis of a document
shoutd send the original rather than a photostat.
This Is to make sure that the examiner can
properly analyze all characteristics of the docu-
ment, Including the writing, the instrument used,
and the paper upon which the writing was done.

(4) Questioned document analysis Is per-
formed by the Midwest Region Document Lab-
oratory. In addition, the facilities of the National
Bureau of Standards and other Government
laboratorles, whose personnel include out-
standing sclentists in various fields of Investiga-
tion are avallable. If the Midwest Region Docu-
ment Laboratory cannot process a request,
they will arrange to have the work performed
elsewhere. Documents should be forwarded by
registered mail to the ARC (Compllance), Inter-
nal Revenue Service, 10th Floor, One N. Wack-
er Drive, Chicago, lllinols 60608, Attn: QD Labo-
ratory. The requester, before forwarding docu-
ments, may wish to contact the document ex-
aminers by phone to determine what is neces-
sary to ensure a complete and satisfactory ex-
amination. The accompanying memorandum
should describe the documents to be exam-
ined, the type of examination required (e.g.,
handwriting analysis, alterations, ink dating,
etc.), and the required completion date.

(5) In some urgent situations an expeditious
analysis may be necessary. In these instances,
the Chiel, CID will call the Special Enforcement
Assistant, Midwest Reglon (who is the immedi-
ate supervisor of the Document Laboratory) to
ascertain whether technical capabilities or
workload will accommodate the urgency of the
request. If the Midwest Region Document Lab-
oratory is unable to perform the function for
either reason, the Special Enforcement Assist-
ant will grant permission and make arrange-
ments for the analysis to be performed elge-
where. The Chlef, CID will confirm approved
telephonic request in writing by memorandum
to the ARC (Compliance) Midwest Region.

357 (1-10-00) o781
Record Retentlon Requirements

357.1 (1-16-80) 0781
General

(1) Except for farmers and wage-earners,
any person subject to income tax or required to
file an Information return of Income must keep
permanent books of account or records, includ-
ing Inventories, to establish their gross Income,
deductions, credits or other matters for tax or
Information return purposes. Farmers and
wage-earners whose gross income Includes
salarles, wages or similar compensation are
required to keep records which will enable the
District Director to determine the correct
amount of such income subject to tax. They
need not keep the permanent books of account
or records required of others. [26 USC 6001}

(2) Required books or records should be
available at all times for inspection by autho-
rized Internal revenue. officers or employees
and should be retained as long as the contents
may become material In administering any in-
ternal revenue law. Employment tax records
must be kept for four years after the due date of
such tax or the date such tax is paid, whichever
is later. [26 USC 6001]

357.2 (1-18-60) 9781
Record Requirement Guldelines
for ADP Systems

(1) Texpayers who malntain thelr records on
an automated accounting system are required
to provide for a program [Rev. Proc. 64-12
|.R.B. 1964-8.] which:

(a) writes out general and subsidlary ledg-
er balances (such as accounts receivable, ac-
counts payable, inventories and fixed assets) at
regular intervals;

{b) makes supporting documents, Includ-
ing Involces vouchers and general Journal
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vouchers, readily avaitable to the Internal Reve-
nue Service upon request;

(c) makes clear and concise logical proce-
dural directives available for examination, in-
cluding procedural audit tralls, up-to-date oper-
alion logs and flow charts and block diagrams
of all equipment operations;

(d) provides adequate record retention fa-
cilities for storing tapes, print-outs and support-
ing documents for the time required for record
retention in accordance with [RC of 1954 and
current regulations. Such faclilities also should
allow reasonably easy access to listings and
records required for examination purposes.

(2) Taxpayers who cannot provide for the
above records within their ADP system must
provide sufficlent records outside the system to
meet the Internal Revenue Service
requirements.

357.3 (1-18-80) o781
Inadequate Records

(1) W, duringajointinvestigationrelatingto an
income tax fiability, it is determined that the
taxpayer has failed to comply substantially with
the provisions of the law and regulations in
malntalning necessary records, the cooperat-
ing Internal revenue agent will orally Inform the
taxpayer thereof. The special agent will deter-
mine the appropriate time during the Investiga-
tion to Inform the taxpayer of the inadequacies
of his/her records so as not to adversely affact
the development of the investigation nor preju-
dice the criminal potential of the case.

(2) The cooperating revenue agent will in-
clude in the transmittal letter of his/her exami-
nationreport a clear concise statement specify-
ing in what respects the taxpayer's records are
Inadequate. The statement will be the basls for
Issuance of an inadequate records letter notice
to the taxpayer; however, the time of Issuance
of the letter notice to the taxpayer must be
approved by the special agent so as not to
adversely affect the Investigation nor prejudice
the criminal case.

(3) It prosscution Is recommended by the
special agent, the speclal agent will make refer-
ence In the final report to the statement in the
revenue agent's transmittal letter regarding the
inadequacy of records and will indicate whether
an Inadequate records letter notice was Issued
to the taxpayer. (See IRM 4297 for Examination
Division procedure respecting the issuance of
the inadequate records letter notice to the
taxpayer.)

(4) See also IRM 9552,
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357.4 (1-18-60)
Criminal Penaities

See Handbook text 415.24.

o761

360 (1-18-80) 9781
Summons
361 (1-18-80) 9781

Provisions of Law

(1) The provisions of the law relating to the
use and enforcement of a summons are con-
tained in the following sections of the Internal
Revenue Code of 1954:

(a) IRC 7602—Examination of Books and
Witnesses;

(b) IRC 7603—Service of Summons;

(c) IRC 7604—Enforcement of Summons;

(d) IRC 7605—Time and Place of
Examination;

(e) IRC 7609—Special Procedures for
Third-Party Summonses;

(f) IRC 7610—Fees and Costs for
Witnesses;

(g) IRC 7622—Authority to Administer
Oaths and Certify;

(h) IRC 7402—Jurisdiction of District
Courts;

(i) IRC 7210—Failure to Obey Summons;
and

(i) IRC 6420(e)(2), 6421(f)(2), 6424(d)(2),
and 6427(g)(2) (gasoline, lubricating oll, and
fuel credits).

(2) The Federal law prevalls over state law,
statutory or constitutional, and the state law, if
in conftict, must yield. {Falsone v. U.S.] The
words in the statute must be interpreted liberal-
ly to fulfill the purpose for which it was enacted.
[U.S. v. Third Northwestern National Bank, 102
F. Supp. 879 D.C. Minn., 52-1 USTC 9302.] The
power granted by the statute Is inquisitorial in
character and Is comparable to that vested in
grand juries. {Falsone v. U.S.]
362 (1-18-80) 0781
Authorlty To issue a Summons

(1) The authorlty to Issue a summons, exam-
ine records, and take testimony granted to the
Secretary or the Secretary's delegate by IRC
7602 has been granted to the Commlissioner of
Internat Revenue by T.D. 6118, approved De-
cember 30, 1954, published in the Federal Reg-
ister on December 31, 1954 (19 FR 9896), and In
turn granted to special agents as well as various
other Service employees by Delegation Order
No. 4 (As Revised) {Exhibit 300-13). Adminis-

trative regulations published in the Federal
Register must be judicially noticed. (See 323.4.)
{2) Third party summonses require ad-
vanced personal authorization by the issuing
officar's case manager, group manager, or any
supervisory official above that level. Such au-
thorization shall be indicated either by the sig-
nature of the authorizing official on the face of
the original and all copies of the summons or by
a statemant (on the face of the original and all
copies of the summons) signed by the issuing
officer that he/she had prior authorization to
issue the summons. The statement shall in-
clude the date of authorization and the name
and title of the authorizing official. See Delega-
tion Order No. 4, as revised (Exhibit 300-13).
(3) "John Doe" summonses may be issued
by The Chief, Criminal Investigation, only after
obtalning pre-issuance legal review by District
Counsel and a court order. {See Text 367.591).
(4) The Supreme Court has held that, al-
though the investigation may result in a recom-
mendation that a criminal prosecution be insti-
tuted against the taxpayer, an intemal revenue
summons may be issued under IRC 7602 in aid
of an income tax investigation if it is issued in
good faith and prior to a recommendation for
criminal prosecution. {Donaldson v. U.S.}

363 (1-18-90) 9781
Conslderations Regarding
Issuance of Summons

(1) A special agent should use his/her best
efforts to obtain information voluntarily from
taxpayers and witnesses. if a person is uncer-
tain that he/she should comply with the agent's
oral request, his/her consent may often be ob-
tained by acquainting him/her with the provi-
sions of the Internal Revenue Code as printed
on the reverse side of Form 2039A.

(2) When a taxpayer or a witness refuses to
submit requested information, all surrounding
circumstances should be fully considered be-
fore a summons Is issued. The likely impor-
tance of the desired information should be
carefully weighed against the time and expense
of obtaining it, the probabitlity of having to insti-
tute court action, and the adverse effect on
voluntary compliance by others If the enforce-
ment efforts are not successful.

{3) No setof spacific, all-inclusive guldelines
can be prescribed to be followed in all in-
stances. Each situation must be analyzed in the
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light of its particular and peculiar facts and cir-
cumstances. In this, there Is no substitute for
good jJudgment. Conslderation must be given to
the fegat problems of enforcement, the prob-
lems of future cooperation of others, and the
practical problem of obtaining the desired infor-
mation and using the person summoned as a
witness in subsequent criminal or civil
proceedings. '

(4) Pertinent law to be considered respect-
ing the Issuance of a summons to an individual
taxpayer or member of a partnership is covered
in 342.1-342.21.

364 (1-8-60)
Preparation of Summons (Form
2039)

(1) TheForm 2039 summons assemblyisthe
form assembly to be used by all persons autho-
rized to issup a summons under the provisions
of IRC 7602.

(2) The Form 2039 summons assembly con-
sists of five parts, as follows:

(a) Original (Form 2039)—'"Summons,"
with the *'Certificate of Service of Summons
and Notice" on the reverse side;

(b) Part A (Form 2039-A)—"Summons”
(first attested copy), with a reprint of pertinent
IRC provisions on the reverse side;

(c) Part B (Form 2039-B)—"'Notice to
Third-party Recipient of IRS Summons'’;

(d) Part C (Form 2039-C)—"Summons"
(second attested copy), with a reprint of perti-
nent IRC provisions on the reverse side; and

(e) Part D (Form 2039-D)—notice explain-
ing the rights to stay compliance and intervene,
with a reprint of IRC 7609 on the reverse side.

(3) Thefaces of the first attested copy (Form
2039-A) and the second attested copy (Form
2039-C) shall be exact coples of the face of the
original (Form 2039), except for the preprinted
annotations and form numbers.

(4) Speclal care must be exercised to pre-
pare a summons in accordance with the legal
requirements. Therefore, the summons will be
prepared in compliance with the instructions
contained in Exhibit 300-14.

363
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365 (1-18-80)
Service of Summons

(1) A summons should be served in accord-
ance with the provisions of IRC 7603, which are
seot forth in Exhibit 300-14. Briefly, Form 2039A
should be handed to the person to whom itis
directed, or left at his/her last and usual place
of abode in the place where the person sum- -
moned will be most likely to find it. Casual “on
the spot” preparation and service of the sum-
mons should be avoided where possible. The
same seriousness and dignity as that attendant
to giving information about the constitutional
right agalnst self-Incrimination should be pres-
ent. The impact and value would be diluted by
casualness and might encourage defiance and
noncompliance.

(2) 1t Is preferable to serve the copy of the
summons upon the person to whom It is direct-
ed. If he/she cannot be readily located, efforts
should be made to serve it at his/her last and
usual place of abode upon some responsible
person who is 16 years of age or older, with
instruction that it be given to the person sum-
moned. This procedure will probably result in
better compliance than that of merely leaving a
copy at the last place of residence.

(3) After completion of the certificate of serv-
fce, Form 2039 should be placed in the adminis-
trative file in the office of the issuing division to
be used as the basis for enforcing compliance if
such Is necessary.

(4) When a witness requests that he/she be
served with a summons as evidence of his/her
legal duty to produce records or testify and
indicates that he/she will voluntarily comply
therewith, it should be issued for such purpose
(see Policy Statement P-4-2). The summons
should be property prepared and the required
notice glven, If appropriate (see IRM 9368).

(5) ¥ information requested by a summonsis
later determined to be unnecessary, compli-
ance with the summons may be waived by the
Issuing official, provided the summons has not
been referred for enforcement. If the summons
has been referred for enforcement, concur-
rence of the Counsel office handling the sum-
mons enforcement must be obtained before
compliance may be waived.

2781
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(6) Witness fees and payments for mileage
may be made to all sSummoned witnesses,
whether the witness be a third-party witness,
the taxpayer, or the taxpayer's representative
(see text 368.2). Reimbursement for search,
reproduction, and transportation costs may be
made to summoned witnesses other than the
taxpayer or an officer, employee, agent, ac-
countant, or attorney of the taxpayer, who, at
the time the summons I8 served, is acting as
such. If the person summoned Is a third party
entitled to reimbursement for search, reproduc-
tion, and transportation costs (see text 369),
he/she will be given the notice explaining the
payment procedures (Form 2039-B). If this in-
formation is inapplicable, Form 2039-B should
be discarded.

{7) i the summons Is served on a third-party
recordkeeper and the noticee is entitled to no-
tice of its issuance (see IRM 9368), the second
attested copy (Form 2039-C) wili be provided to
the noticee by the officer serving the summons
along with the notice (Form 2039-D) explaining
the rights to stay compliance and intervene. If
more than one personis entitled to notice of the
Issuance of summons, the summons and notice
may ba reproduced to provide such notification.
This would occur, for example, in a situation
where a bank account is listed in two names
even if the two persons reside at the same
address.

(8) If the summons Is not served on a third-
party recordkeeper or notice s not required, the
second attested copy (Form 2039-C) and the
notice (Form 2039-D) should be discarded.
366 (1-18-60) o781
Time and Place of Examination

(1) The time and place of examination must
be reasonable under the clrcumstances. {26
USC 7605(a)] The date fixed for appearance
must be not less than 10 days from the date of a
summons issued under the provisions of para-
graph (2) of IRC 7602, (26 USC 7605(a)] but the
wilness may voluntarity comply at an earlier
time.

(2) i the prospective witness Is cooperative
and an affidavit rather than a question and an-
swer statementis desired, the summons should
be made retumnable, if feasible, at the place that
will best suit his/her convenlence. The same
practice should be followed respecting the ex-
amination of records. If a question and answer
statement is needed and reference to the wit-
ness’ records will be essentlal it may be prefer-

4

able for the Service stenographer to appear at
the office of the witness when interrogated.

(3) If the witness is uncooperative or at-
tempts to hamper the investigation it may be
advisable to have him/her produce his/her rec-
ords at the agent’s office. However, this shoutd
not be done to penalize the witness. A revenue
agent's office, 25 miles away, was held to be a
proper place for an estimated 4 months’ exami-
nation of a corporation’s records when its offi-
cers and employees interfered with the agent's
examination. [U.S. v. United Distillers Products
Corp.}

367 (1-18-80) 9781
Examination of Books and
Witnesses

367.1 (1-18-80)
Persons Who May Be Summoned

(1) A summons may be issued to:

(a) The person liable for tax or required to
perform the act;

(b) Any officer or employee of such
person;

{c) Any person having possession, custo-
dy, or care of books of account containing en-
tries relating to the business of such person; or

{d) Any other person the issuing officer
deems proper. [26 USC 7602]

o761

367.2 (s-13-91) 9781
Purpose of Examination
(1) A summons may be issued for the pur-

pose of examining books and records of tax-
payers and third parties and obtalning testimo-
ny under oath that may be relevant or material
in:

(a) Ascertaining the correctness of any re-
turn,

(b) Making a return where none has been
made,

(c) Determining a tax liability, or

(d) Collecting such liabillity. [26 USC 7602

(2) A summons cannot be issued for any
other purpose, such as: a grand jury investiga-
tion; a personnel examination; an enroliment
case; an investigation of perjury or false state-
ments, i not related to tax matters; @ current

year tax investigation, If a return has not been'

fited and Is not dus. Howevaer, If a taxpayer's
current year is closed on jeopardy, a summons
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may be issued if a determination of his/her tax
liability is involved.

{(3) A summons may properly be issued in aid
of internal revenue investigations which have a
civil purpose, notwithstanding the fact that the
information might also be used in a criminal
prosecution. [Donaldsonv. U.S.; Borenv. Tuck-
er; Vennv. U.S.] A summons may notba issued
solely for a criminal purpose. [U.S. v. LaSalle
National Bank]. Although a summons may be
issued after a search warrant has been ob-
tained and executed in a case involving the
same taxpayer [United States v. First National
Bank of Atlanta; United States v. Zack}, a sum-
mons Is not proper after the case is referred for
criminal prosecution; it an institutional commit-
ment to make a referral for criminal prosecution
has been made; or if the Service has aban-
doned, in an Institutional sense, the pursuit of a
civil tax determination or the collection of that
tax. [U.S. v. LaSalle National Bank).

(4) Therightto examins carries with it a right
to make photostatic copies, at least where
there is a need for a handwriting analysis. [Bor-
en v. Tucker)

(5) The purpose of a summons is not limited
to obtaining records for what the Government
already knows, therefore the Government is
permitted to indulge in some “fishing.” {U.S. v.
Third Northwestern National Bank] The inquiry
cannot amount to an inquisition or arbitrary In-
quiry on the part of the tax investigators. A
reasonable basis for making the inquiry must
exist. What Is justifiable “fishing” will be deter-
mined from all the facts in each case including
the end for which the information is sought. The
investigation must not be an unreasonable bur-
den on the third party whose records are
sought. {U.S. v. Third Northwestern National
Bank])

367.3 (1-18-80)
Limitations on Authority of
Summons

9704

367.31 (1-18-80)
Materlality and Relevancy
(1) The examination must bear upon matters
required to be included in the returns under
examination. [First National Bank of Mobile)
The courts have held examinations to be un-
warranted when conducted for ulterior purpos-
es, such as to obtain evidence to aid the Gov-
srnment indefense of a suit by a taxpayer forsn
ovarpayment of taxes for a year praviously ex-
amined by the Service, [Pacific Mills v. Kene-
fick) to ald the Department of Justice in the
criminal prosecution of a taxpayer under Indict-
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ment {ollowing the completion of a special
agent's investigation and the submission of his
repont, (although indictment brought to prevent
bar by statute of limitations after prolonged re-
sistance to summons previously served, does
notrender the summons unenforceable) and to
use in investigating the tax liabilities of unknown
and unidentified persons who may have failed
to report their iIncome. However, a corporation
was required to submit records showing names
and addresses of its customers, since inquiring
of them should enable the Service to ascertain
what they paid the taxpayer corporation for
services rendered. [In Re International Corp.
Co.; Miles v. United Founders Corp.} Having
obtained their names and addresses, the Serv-
Ice could then examine their tax liabitities, if it so
desired.

(2) The requirement for showing relevancy
was not satisfied where the summons was
couched in general terms and did not specity
the particular documents desired, [Local 174,
etc. v. U.S.] or where it called for a bank to
produce ali books, papers and records of what-
ever nature, irrespective of whether they also
pertained to similar transactions with persons
other than the named taxpayer, [First National
Bank of Mobile v. U.S.] and where there was
nothing more than the mere declaration of the
special agent respecting the relevancy of a par-
ticular document. [Hubner v. Tucker]

367.32 (1-16-80)
Examinations Barred by Statute
of Limitations

0704

(1) The statute does not require the Service
to show probable cause to suspect fraud. (U.S.
v. Max Powell; Bayard Edward Ryan v. U.S.}
Where a special agent has served a summons
covering a closed year, the Government need
only show, to obtain enforcement: a legitimate
purpose; that the inquiry may be relevant to that
purpose; and that it does not already have the
information; and that if the records have already
been examined, written notice of additional ex-
amination has been given the taxpayer.

(2) A taxpayer seeking to prevent enforce-
ment of a summons on the ground that it covers
cloasd years has the burden of 8howing that it
would bs an abuae of court proceas, Tha tax-

ipayer does not satisty that burden by merely

showing that the statute of limitations has run or
that the records have already been examined.
{U.S. v. Max Powaell; Bayard Edward Ryan v.

USsl
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367.33 (1-18-80) 0781
Statutory Restriction on
Summons

(1) The principal statutory restriction placed
on the power to summon and to examine a
taxpayer's books of account Is found In IRC
7605(b), which provides that no taxpayer shall
be subjected 1o unnecessary examination or
Investigations and that only one inspection
shall be made of his/her books for each taxable
year, except upon notice from the Commission-
er or upon the taxpayer's request. See Delega-
tion Order 57, as revised.

(2) Authority has been delegated to each
District Director to sign the notice to the taxpay-
er that an additional inspection of his/her books
of account is necessary. [IRM 9324.4:(2)]

(3) The limitations imposed by IRC 7605(b)
apply only to the taxpayer under Investigation
and not to a third party. ([Hubner v. Tucker} The
taxpayer may refuse access to his/her records
until he/she is given the notice of demand in
writing. [Philip Mangone Co. v. U.S.) However,
after his/her records have been examined re-
specting his/her own liabllity, he/she cannot
refuse on the ground of an unnecessary exami-
nation, to give information from them, concern-
ing another taxpayer. [Hubner v. Tucker}

(4) Whether enforcement of summons to ex-
amine records will be prohibited as unneces-

sary is a question to be determined from the
facts in each case. A court may refuse enforce-
ment if an agent attempts to examine unrelated
transactions or engage In an “lrelevant fishing
expedition.” [Zimmerman v. Wilson] (See Sub-
sections 241.34 and 351.3))

367.34 (1-18-80) 0781
Constitutional Rights of Persons
Summoned

Stated generally, the Fifth Amendment to the
Constitution provides that no person shall be
compelled to be a witness against himself/her-
self. As regards the privilege against self-In-
crimination, information or evidence furnished
voluntarily by an individual taxpayer or witness
who has baen summoned may be used even
though of an incriminatory nature. The mere
fact that a taxpayer or witness would not have
appeared before an agent but for the summons
does not mean that his/her testimony or evi-
dence was given under compulsion and is
therefore inadmissible, Although the individual
is required by summons to appear before an
agent, the question is whether it can be shown

that the individual was not thereafter compelled
to testify as to Incriminatory matters. While a
warning of consititulonal privilege against self-
Incrimination may notbe required as a matter of
taw, such warning may have substantial signifi-
cance from an evidentiary standpoint in over-
coming a contention that the testimony or infor-
mation was given involuntarily, under compul-
sion. Accordingly, the procedures outlined in
{RM 9384 will be followed to ensure advice to
possible subjects of Investigation as to their
constitutional rights. A witness who contends
that the testimony or Information was given
involuntarily, under compulsion, has the burden
of sustaining that contention.

367.35 (1-18-80) 9781
Privileged Communications and
Summons

In some situations, witnesses, particularly at-
torneys, may decline to submit information on
the ground that itis a privileged communication.
This subject is covered In text 344,

367.36 (1-18-00) 9781
Destruction of Records
Summoned

Witnesses whose records have been sum-
moned by The Service are required to exercise
a duty of care to safeguard the records to they
will be avallable when they are required to be
produced. (In Re D.l. Operating Co.; U.S. v.
Boudreaux; U.S. v. Edmond). If the speclal
agent has reason to believe that destruction Is
likely, it may be appropriate to draft a letter
advising the witness of the requirements of the
faw regarding the preservation of summoned
records.

367.4 (1-18-60) 0781
Taxpayer—Records and

Testimony

367.41 (1-18-80) 0784
General

Inquiries of a taxpayer are "'strictly inquisitorl-
al, Justifiable because all the facts are In the
taxpayer's hands.” [Bolich v. Rubel] The tax-
payer cannot determine which of his/her books
and papers are relevant to an investigation of
his/her tax liability. That Is for the Service to
decide, at least initially. [In Re International
Corp. Co.] All of a taxpayer's records of finan-
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« cial transactions for the period involved or for
the periods which are reasonably relevant are
pertinent to a verification of his/her returns. In
Re International Corp. Co.} Accordingly, a tax-
payer cannot refuse to submit records on the
ground that itis a tax exempt organization (U.S.
v. Stiles} or that the income earned while resid-
ing in a foreign country is not taxable. {Applica-
tion of Carroll) Neither can he/she refuse, on
the grounds of the Fourth or Fifth Amendments,
to appear in response to a summons requiring
him to testity or produce records. He/she must
make the appearance, after which he/she may
refuse, on Constitutional grounds, to show rec-
ords or to answer specific questions. See text
342.12:(1) and (2).

367.42 (1-18-00) 9781
Taxpayer’'s Records In
Possesslon of Others

367.421 (1-18-80) 9781
Taxpayer’'s Records Voluntarily
Turned Over to Others

Since the taxpayer's privilege not to surren-
der his/her books and records is personal, it
has been held that an individual taxpayer's rec-
ords can be obtained by summons when in the
Independent possession of third parties, includ-
ing the taxpayer's accountant [Falsone v. us.;
Couch v. U.S.) or attorney, if the latter merely
performs clerical or financial service. [U.S. v.
Chin Lim Mow] Generally, an attorney cannot
refuse to produce workpapers prepared and
delivered to him/her by the taxpayer’s account-
ant, since they remain the property of the ac-
countant and are not privileged, although one
reported case has held to the contrary. [Inre
House.] However, it has been held that a ware-
house in which an individua! stored his records
was amere custodian without personal rights in
them, and that the individual retained construc-
tive possession and control, entitling him to
contest enforcement of a grand jury subpoena
for their production on the ground thatit violated
his constitutional rights, [Schwimmer v. U.Ss}

367.422 (1-18-00) 0781
Taxpayer's Records Involuntarily
Turned Over to Others

A person cannot successfully resist the pro-
duction of his/her records where another ob-
tains possession and control by operation and

367.41
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due proceedings of law. [In re Fuller.} Thus, a
taxpayer's records have been obtained from a
referee in bankruptcy, {In re Fuller.] a Federal
court where they had been impounded, [Pert-
manv. U.S.] a State attorney general, who ob-
tained them by subpoenas, [Fuller v. US}a
thief, {Burdeau v. McDowall] a clerk of a State
Cour, [Davis v. U.S.) a Federal prison official,
[Stroud v. U.S.] and U.S. Customs agents.
{Nerov. U.S)]

367.5 (1-18-60) 9781
Summons on Third Parties—
Records and Testimony

367.51 (1-18-80) 9781
General

(1) A third party witness need not produce a
summoned document unless it is in his/her
possession and relevant to the tax liability of the
person named, or material to the inquiry. [Local
174 etc. v. U.S.] In addition, the witness may
claim his/her individual right against self-in-
crimination, (text 343.2) and the demand for
records must not be unreasonable or oppres-
sive. [Hubner v. Tucker] However, after service
of summons, deliberately divesting oneself of
possession of documents to avoid production
will not excuse the noncompliance. In fact, per-
sons summoned to produce records, who con-
spire to conceal them and falsely state that they
have been stolen, may be prosecuted under 18
USC 1001 for making false statements and 18
USC 1503 for obstructing justice. {U.S. v.
Curcio}

(2) In a fraud case, a test as to whether the
examination would impose an unreasonable
burden Is whether the facts show a reasonable
ground of suspicion or probable cause for the
examination to ascertain if there has been a
fraud. [U.S. v. Third Northwestern Nall. Bank]}
The burden upon the third party must be consid-
ered in relation to the expected degree of suc-
cess in finding documents bearing upon the tax
liability of the taxpayer being investigated. If the
third party mustdo considerable work at his/her
own expense to supply the requested informa-

tion, the performance of such a task can be
made reasonable and brought within the scope
of the statute only if there Is some proof of a
likelihood that among the many records to be
checked will be papers relevant to the tax liabiti-
ty of a particular taxpayer. (U.S. v. Third North-
western Natl. Bank]
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(3) Courts have stated that if the Service can
meet the foregoing test, a summons will be
enforced aven though the third party's task of
searching and examining may require 10 or 15
days, [U.S. v. Third Northwestern Natl. Bank] or
may involve several thousand items. [First Natl.
Bank of Mobile v. U.S.)

(4) The taxpayer cannot prohibit the produc-
tion of a third party's records, since the privilege
is personal to the owner of the records, [Zim-
merman v. Wilson; Grant Fosterv. U.S.)and the
third party cannot assert the privitege of self-in-
crimination on behalf of the taxpayer, since
such a defense is personal to the one making
the claim. {Hale v. Henkel}

(5) The ten-day waiting period provided by
IRC 7605(a) is for the benefit of the person to
whom the summons Is directed. The taxpayer
has no standing to object to a waiver of this
provislon. [Brunwasser v. Pittsburgh National
Bank]

(6) In Reisman v. Caplin a taxpayer's attor-
neys attempted on his behalf to restrain en-
forcement of a summons served by a special
agent on accountants retained by the attorneys
to assist them in thelr clients’ defense. The
Supreme Court stated that a person affected by
disclosure (taxpayer), as well as the person
summoned, may appear of Intervene before the
District Court or hearing officer (special agent)
to challenge the summons, and that for this

reason the Injunction suit was improper.

(7) The Supreme Court held that an individu-
al has no right to intervene in a summons pro-
ceeding where the summons was directed to a
third person and had to do with records in which
the taxpayer has no proprietary interest, which
are owned and possessed by the third person
and which related to the third person’s business
transactions with the taxpayer. [Donaldson v.
usy}

367.52 (1-16-50) 9781
Summons on Banks

387.521 (1-18-80) 0783
General

Banks are one of the major groups on which
continuous demands for information are made.
The depositor has no proprietary interest in the
bank’s books and records and the bank cannot
refuse production of its records on the basis
that some of the entries relate to transaction of
persons other than the designated taxpayer.
[Cooley v. Bergin] On the other hand, a bank will

i,

not be required to produce allits records so that
the Service can determine whether any of them
contain information relating to a return under
Investigation. {First Nat'l. Bank of Moblile v.
u.s]

367.522 (1-18-80) 0781
Summons on Foreign Branch '
Banks

A summons on a bank to produce records of
one of its foreign branches Is enforceable un-
less compliance would constitute a violation of
the laws of the foreign country. [The First Na-
tional City Bank of New York v. Internal Reve-
nue Service; Inre Rivera) The basls for compel-
ling production of records is that a bank, like any
other corporation, is presumed to be In posses-
slon and control of its own books and records.

The First National City Bank case states:
Any officer or agent of the corporation who has power to
cause the branch records 1o be sent from a branch to the
home office lor any corp surely has suffh
control to cause them (o be seni on when desired for a gov-
d by a sub un-

der 28 ugc r7602

367.523 (1-18-60) 0781
Summons On Domestic Branches
of Forelgn Banks

(1) The United States courts have jurisdiction
over a domestic branch of a foreign corporation
and qver ts records located in this country (text
367.53). Accordingly, a subpoena issued by an
administrative agency was enforced for pro-
duction of records in the possession of the
domestic branch of a foreign nonbanking cor-
poration. {Securities & Exchange Commisslon
v. Minas De Artemisa} On the other hand, a
court subpoena issued to a New York City
branch of a Canadian bank was enforced only
for production of records in that branch, but not
for records in a branch located in Canada. [U.S.
v. Kyle] In refusing to compe! production of the
Canadlan branch records, the court held that
the records of the Canadian branch were not
under the control of the New York branch office.

(2) f the domestic branch sends its records
to the foreign bank for storage, the domestic
branch may have relinquished control over
such records. The question whether summons
for such records served on the foreign bank as
a corporate entity could be enforced would de-
pend upon whether the forelgn bank or a corpo-
ration “'resides In or can be found In this coun-

367.523
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try" for the service of a summons and judicial
process. This determination requires a close
analysis of the relationship between the foreign
bank and its domestic branch—a matter which
the special agent should refer to his/her group
manager.

367.53 (1-18-90) 0781
Summons for Records of Forelgn
Companles

(1) The determination whether a foreign cor-
poration must producs its records for inspec-
tion by the Service and other Federal agencies
depends in general on whether it is found doing
business in this country or has an agent doing
business here. [In Re Grand Jury Subpena Duc-
es Tecum.)

(2) A toreign corporation was required to
comply with a grand jury subpeona (the sum-
mons power of the Internal Revenue Service is
comparable to the subpoena power of a Feder-
algrand jury) [Brownson v. U.S.) or summons in
Instances where:

(a) It had a bank account and salaried em-
ployees here and shipped newsprint into this
country. [in Re Grand Jury Subpena Duces Te-
cum, supral

(b) it was found to be doing business
through wholly owned substdiarles, in this coun-
try. [In Re Electric & Music Industries, Ltd.)

(c) The corporate president, who was
served with a subpoena, conducted all of the
business of a Mexican corporation, except the
actual operation of its mines, from his home in
Arizona. The corporate records were in Mexico,
but the court pointed out that if the Mexican law
forbade thelr removal to this country the Com-
misslon (S.E.C.) couldinspect them at the Mexi-
can office or have authenticated copies made
and submitted. [Securities & Exchange Com-
mission v. Minas De Artemisa)

(3) The president of a nonresident Panama-
nian corporation was ordered to produce the
corporation’s records in his possession and
control pursuant to a summons served on himin
New York, on the theory that it was directed to
him as an individual and not to the corporation
which might not have been amenable to service
of process. [International Commodities Corp. v.
Internal Revenue Serv.) However, where such
records are held in a purely personal capacity,
thelr production may be successfully resisted

367.523
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on the ground of possible self-incrimination.
[Application of Danlels)

367.54 (1-15-80) 9781
Other Third Parties

{1) The courts have enforced compliance
with summonses or subpoenas calling for the
production of records by various third parties,
[Falsone v. U.S) including accountant’s work-
papers, attorney'sfiles, involving agency or rec-
ord keeping matters, {Pollock v. U.S.] hospital
records, excluding nature of iliness, broker's
records, [Zimmerman v. Wilson) telegraph rec-
ords, [Brownson v. U.S.)records of large imper-
sonal partnerships, relating to a partner's trans-
actions, [U.S. v. Onassls; In Re Subpena Duces
Tecum.) and records of an unincorporated la-
bor unlon concerning transactions of its offi-
cers. [U.S. v. White)

(2) The dissolution of a corporation will not
relieve its officers of the duty of producing its
existing records within their control. [Curcio v.
u.s]

367.55 (1-18-80) 9781
Use of Summons—Special
Applications

367.551 (1-18-80) 0784
Use of Summons to Obtain
information Concerning the
Finances of a Political
Organization
(1) For purp